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Awong@ the reported cases in this number to which we ask 
attention, is that of McRee v. Coplin. The importance of 
the leading question discussed in this case renders it fitting 
that we should publish the opinion in full, although not that 
of a court of final resort. The vast amount of values in- 
volved in the litigation to which the case of Gibson v. Chou- 
teau has given rise, and the fact that the questions started by 
that case are likely to be live ones for a long while to come, 
justify our devoting so much space to an opinion which cer- 
tainly makes an attempt to grapple with some of the difficul- 
ties presented. 





A Nut For Missourr Lawyers.—It may not be generally 
understood that the legislature of Missouri passed an act at 
its last session, which provides as follows: ‘‘ Section 12 of 
chapter 128 of the general statutes is so amended as to read: 
Section 12. The answer of the defendant shall contain: 
First—A general or specific denial of each material allega- 
tion of the petition controverted by the defendant, or any 
knowledge or information thereof sufficient to form a belief. 
* * *” Was it intended by this to revive the genera! issue 
as it stood under the common law system, with all the con- 
cealed and lying defences which lurked beneath it? All 
pleadings should be required to be so framed as to apprise 
the opposite party beforehand, fairly, of the cause of action ; 
and any system which permits the pleading of sham defences 
for the purposes of delay, ought not to be tolerated. 





RIGHT OF ONE RAILWAY COMPANY TO CONDEMN TRACK OF 
ANOTHER.—In our issue of December 3 (p. 792), we noted 
the fact that Mr. District Judge Gresham, sitting in one of 
the federal courts at Indianapolis, had rendered an import- 
ant decision on the question of the right of one railway 
company to appropriate the track of another. We learn that 
the question came before the learned judge on a preliminary 
application for an injunction, supported by affidavits, and he 
was two much pressed for time tu prepare a written opinion. 
When the case comes up for final hearing, he expects to be 
able to elaborate it more fully, and we shall then, no doubt, 
have the opportunity of laying before our readers an able 
exposition of the question. Meanwhile the learned judge has, 
at our request, favored us with the following statement of the 
points ruled by him on the preliminary application : 

The lands appropriated by the complainant, and owned and occupied by it, 
under its charter, remained liable, by virtue of the general act for the incor- 
poration of railroad companies, as all other lands in the state, to be taken for 
public use for a fair compensation. Lands appropriated for a public use, are 
not withdrawn from liability to further appropriation when the public good 
requires it. The language of the act is general, and authorizes the taking of 
any lands, 

Lands appropriated to one public use may be taken and appropriated to 
another and distinct public use. Property condemned and appropriated to 
the use of one corporation for the benefit of the public, can not be again 
seized by the state and given to another corporation for the same purpose. 
This, in effect, would be to take from one corporation its franchise and be- 
Stow it on another. Such an act would not be warranted by the law of emi- 
nent domain. ° 

Property once dedicated to a public use, and given to a corporation, re- 


* 
| on whom it is first bestowed when the public interest requires that it shall be 
appropriated to another and different use. 

In the case mentioned—Trustees of the First Mortgage Bondholders of 
| Indianapolis, Cincitnati and Lafayette R. Company v. The Lafayette, 
| Muncie and Bloomington R. Company, the latter company had condemned, 
by regular proceeding in a State court, a strip extending along the track 





| of the former on its western side, and from La Fayette south to the Junction 
House; and in passing between the track of the I. C. and L. and the June- 
tion House, some four or five feet were taken off the baggage room of the 
complainant. ‘The defendants, under the authority of the state court, were at 
work on their road, whichat this point formed the connecting link between 
completed portions of their track east and west of Lafayette. The bill was 
filed for an injunction, and was, on motion, set down to be heard on affidavits 
for a preliminary injunction, Under the affidavits the judge could not 
hold that by this second appropriation the defendant company had exceeded 
the authority conferred on it by the statute. As long as that authority is not 
exceeded or abused the question is only a question of compensation, 





A Question of Professional Propriety. 


Attorney-general Pierrepont has lately been called upon, in 
connection with the rest of the cabinet, to pass upon a novel 
question of professional propriety. General John B. Hender- 
son, formerly United States Senator from Missouri, and now.a 
member of the Saint Louis bar, a statesman of honest con- 
victions and a lawyer of great ability, was employed in June 
last by the Department of Justice to assist the United States 
District-Attorney at Saint Louis in the prosecution of what 
are known as ‘‘the Whiskey Ring Cases.’’ Under the able 
and vigorous management of General Henderson and _ his 
associates, McDonald, late supervisor of internal revenue, 
was convicted on all the counts submitted to the jury, eight 
in number. Tuis was speedily followed by the conviction, 
on one count, of Avery, late chief clerk of the Internal 
Revenue Bureau. In the powerful argument made by Gen- 
eral Henderson in the Avery case, he used the following lan- 
guage: 

What right had Babcock to go to Douglass to induce him to withdraw his 
agents? Douglass was placed in his position to see that the revenue laws of 
the government were properly enforced. What business, then, had Douglass 
with him? When an official goes into office, he should be free and inde- 
dependent of ail influences except that of law, and 1f he recognizes any other 
master, then this government is tumbling down. What right has the Presi- 
dent to interfere with Commissioner Douglass in the proper discharge of his 
duties, or with the treasurer? None; and Douglass showed a lamentable 
weakness of character when he listened to Babcock's dictates. He should 
either have insisted that his orders, as they existed, be carried out, or should 
have resigned his office. Now, why did Douglass bend the supple hinges of 
the knee and permit any interference by the President? This was Doug- 
lass’ own business, and he stood responsible for it under his official oath. He 
was bound to listen to no dictation from the President, Babcock or any other 
officer, and it was his duty to see that that order was carried out, or to resign, 
Would that we had officials who possessed more of that sterner stuff of which 
the office-holders of olden times were made. Why do they not leave their 
office when they can not remain there honorably ? Is it to continue that be- © 
cause a man holds an office at the hands of another he is to bea bonded 
slave? . 

On reading a report of these remarks in the newspapers, 
the President became very angry. Considerable telegraphic 
correspondence took place between the Attorney-General and 
the government counsel at Saint Louis, in the cause of which 
General Henderson telegraphed,® ‘‘I stand by the speech as 
made. I said nothing beyond what my sworn duty required, 





Mains its property against all the world, and can only be taken from those 


and for that I have no apology to make,’’ The Attorney- 
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General then telegraphed to the District-Attorney as follows : 

The sworn report of Mr. Henderson's speech, forwarded by Mr. Eaton, and 
referred to by both you and Mr. Henderson, in your dispatches of yesterday, 
as a correct report, was read in full cabinet to-day, and it was regarded by 
every member as an outruge upon professional propriety thus to reflect, with- 
out a shadow of reason, upon the President, by whom his employment by this 
department was sanctioned in order that no impediment might be placed in 
the way of bringing to speedy punishment every defrauder of the revenue at 
St. Louis. You will advise General Henderson of his discharge from further 
service, and secure in his place the aid of the most able and efficient counsel 
you can find, without regard to his politics. 

This decision places the President and the cabinet in the 
position of sacrificing the interests of the country to the 
President’s personal feelings. The Attorney-General, who 
began so well a few months ago, must, in consequence of it, 
sink measurably in the public estimation. Whether the re- 
marks in question were made ‘“‘ without a shadow of reason ’’ 
or not, they were certainly well warranted by the evidence ; 
and embody sentiments which every American should heed. 
Very few lawyers, we apprehend, will agree with the Attor- 
ney-General, and the rest of the cabinet, that they were ‘‘ an 
outrage upon professional propriety.’’ There may be some 
doubt as to whether they were necessary for the purposes of 
the case; but of that General Henderson was the best judge. 
It frequently becomes necessary to educate the moral feelings 
of jurors up to the sticking place; and great latitude is 
always allowed counsel in this respect. Not the President, 
but the United States, was the plaintiff in this case, and the 
client of General-Henderson. The President, like the mem- 
bers of his cabinet and the heads of bureaus, is simply a re- 
sponsible minister. He may not invoke, to shield his con- 
duct, the English maxim, ‘‘ The king can do no wrong,”’ 
nor has the time quite arrived when he can say with Napo- 
leon, ‘‘ Z’ efat est moi”’ 

Although the gentleman selected to succeed General Hen- 
derson, Hon. James O. Broadhead, is a very able lawyer, yet 
in the discharge of the leading counsel who has been en- 
gaged for six months in the preparation of a most difficult 
series of cases, the interests of the United States are un- 
doubtedly placed in great danger. 





In what Sense is Negligence a mixed Question of 
Fact and Law? 

What are questions of fact and what are questions of law, 
or perhaps more correctly, what are questions for the jury and 
what are questions for the court, has given rise to much 
discussion, and naturally to conflicting decisions. Not only 
is the number of cases holding that a particular question be- 
longs to one of these classes very great but the number of 
distinct quest ions about whose class there has been a dispute, is 
itself considerable. This of course is well known, and I would 
only say, that I have nowhere seen a fuller collection of such 
cases than in the note to the introduction to Townshend's 
Ram on Facts. At present I only intend to make a few re- 
marks about negligence, and these in considering the mean- 
ing of the proposition that ‘ negligence is a mixed question of 
fact and law.” It is unnecessary to observe that, while other 
questions are sometimes said to be mixed questions of law 
and fact, yet negligence is the one to which that character is 
by far the most frequently ascribed. Few courts can resist 
the temptation to say something about this peculiarity, if it 
can be included in the limits of the now almost limitless 





obiter dicta. t is certainly not the fault of judges or text- 
writers if lawyers are not familiar with the fact that negli- 
gence does not belong exclusively either to the class of ques- 
tions for the jury, or that of questions for the court, but is, 
as it were, the Mahomet’s coffin of the law. What, then, is 
the meaning of the words expressive of this character? A 
moment’s reflection will show that these words have long 
since lost their power as counters, and become mere coins. 
It is the mint stamp thereby received that has hitherto, as 
far as I am aware, protected them from the examination which 
their obscurity, if not their importance, would seem to de- 
mand. I would, at the outset, point out-what appears to me 
to render these words unfit even for the clear expression of 
what I regard as their true meaning, if I did not fear that, as 
they are of undoubted authority, I might excite prejudice by 
seeming to play with the fringe of the subject. I shall, 
therefore, proceed at once to enquire what these words have 
been regarded as meaning; what they may mean ; and what 
in my opinion, is their true meaning. 

Shearman & Redfield say, in their work on Negligence, p. 
11, 3d ed.: ‘‘ The question whether a party has been negli- 
gent, in a particular case, is one of mingled fact and law. 
It includes, indeed, two questions: (1.) Whether a particu- 
lar act has been performed or omitted ; and (2) whether the 
performance or omission of the act was a breach of a legal 
duty. The first of these is a pure question of fact; the 
second, a pure question of law.”’ 

The authors wisely content themselves with a single refer- 
ence in support of this statement. There can be no doubt 
that this has been substantially asserted in hundreds of cases. 
But the assertion must be entirely incorrect. It is not “rue 
that the question whether a party has been negligent ina 
particular case, is one of mixed fact and law, in the sense of 
including two questions. It is not Jaw that, whether the per- 
formance or omission of an act alleged to be negligent, is a 
breach of a legal duty, is a pure question of law, as a gene- 
ral proposition, or even in the majority of cases. The deter- 
mination of the question whether a particular act is negligent 
involves no enquiry, nay excludes all enquiry as to the com- 
mission of the act. Of course, proof that the act was never 
committed, would render all enquiry as to its character for 
negligence or anything else, unnecessary; but, in such en- 
quiry, when once instituted, it is not only not pertinent, but 
is inconsistent. There can be no enquiry as to whether an 
act is negligent or not, unless the commission of the act has 
been proved or hypothetically assumed. This is sufficiently 
clear. It would seem strange if in an argument as to whether 
the color of a particular object was blue, it was asserted, in 
proof that it was not blue, or that it was green, that such ob- 
ject did not exist; or, if in an argument as to whether bottom 
could be reached with a ten-foot pole, it was advanced against 
the possibility of this being done, that the ten-foot pole 
might be only a five-foot. pole. An assertion in any argu- 
ment necessarily destructive of the hypothesis on which both 
disputants stand in such argument, is simply nonsense. This 
may seem too plain to require pointing out, particularly as, 
in the passage quoted, the meaning is clear, whether the as- 
sertion is true or not. But I am entirely mistaken if the 
conflict between the decisions, as to whether negligence is a 
question for the court or one for the jury, has not in part 
arisen from the fact that the word negligence is sometimes 
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used as including the act as well as its character, and some- 
times as including only the character. It is not law that 
whether the performance or omission of a particular act is a 
breach of legal duty (c: is negligence), is a pure question of 
law. This will appear from a perusal of the last case on the 
point in the United States Supreme Court, in Sioux City and 
Pacific R. R. Co. v. Stout, reported in 1 Cent. Law Jour- 
NAL, 202; and Norton v. Ittner e¢ a/., 56 Mo. 351, 
both of which hold that negligence is seldom a question for 
the court, giving the chief instances in which it is, and the 
authorities in support of these views. There are some courts 
that hold differently, but I only speak, as Shearman & Red- 
field do, of the rule. 

However it would be unfair not to admit that the authors 
quoted, seem, from the remarks and notes following the sen- 
tences given above, to think that the rule that negligence is 
a pure question of law, may be satisfied by the fact that in 
every case the court defines what constitutes negligence. I 
say it would be unfair not to admit this, because, while I 
think such fact would not satisfy their expression of the rule, 
I regard the error asa much more natural one than that 
already adverted to. I shall, as before, quote no authorities. 
There can be no dispute that this, whether Shearman & Red- 
field’s view or not, is often enunciated. I shall, however, 
give a sentence from Parsons, which might thoroughly favor 
the view contended for: ‘‘So the reasonableness of a usage 
may be a question for the court; but whether the usage in 
question comes within the general construction of reason- 
ableness is generally for the jury.” Parsons on Marine Ins., 
vol. 1, p. 136, note. I quote from Parsons, because, in my 
opinion, he is, with the possible exception of Greenleaf, the 
clearest and most accurate in his language of any American 
law-writer, a very Hallam or John Stuart Mill, in statement. 
If, however, this sentence does not mean that the court has 
the power to declare that there is no evidence tending to 
prove the issue, or is not intended to express the same rule 
as that which prevails relatively to the question as to what 
constitutes necessaries for infants, both of which are exam- 
ined further on, but is designed to express the same rule as 
to their reasonableness of a usage, as is now being consid- 
ered in relation to negligence, is it not inaccurate? The 
court does not pass upon the reasonableness of a usage in 
any particular case, if in that particular case the jury pass 
upon it. The court does not pass upon negligence in any 
particular case, if in that particular case the jury pass upon it. 
The stereotyped declaration of the court, in the great ma- 
jority of cases of negligence, is well known: ‘‘ Negligence 
consists in doing something which a reasonably prudent man 
would not, under the circumstances, have done ;”’ or ‘such 
an act was negligence, if, under the same circumstances, a 
reasonably prudent man would not have done it.’’ And 
this is having the court pass upon the question of negligence! 
If there is a dispute as to whether A. is equal to B., it is not 
easy to see how the question is determined by simply assert- 
ing that B. is equal to C, True, it may be a good beginning 
if C. is brought in simply asa middle term in a syllogism, 
which the party introducing the term continues with the 
proposition that A. is equal to C., leaving the conclusion ob- 
vious that A. is equal to B. But the absence of a link is 
generally regarded as fatal to the completeness of a chain ; 





and certainly not less fatal to a syllogism is the absence of a 
premise. But the case is really stronger against the claim 
that the court decides the negligence of an act because it de- 
fines what negligence is, than it is against the claim that he 
who declares that B. equals C. decides the question whether 
A. equals B. It may quite possibly happen that those to 
whom the latter information is given, may already know 
that A. is equal to C.; so that in fact, though not in form, 
the original question is decided by such information, But 
the oracular exposition of the court that a particular act is 
negligent, if, under the circumstances, a reasonably prudent 
man would not have committed it, has never assisted, and 
never could assist, a rational human being. The only cir- 
cumstances under which (to be somewhat Hibenian) such a 
judicial beacon-light could show the way, would be where 
neither could be seen. 

While I think it could be shown that some, if not all of 
the meanings that follow, have also been given to the propo- 
sition under consideration, yet as this could only be done by 
showing the inconsistency of the particular writer, if he did 
not use the proposition with one of such meanings, it would 
not repay the loss of space to do so. I shall, therefore, give 
a few meanings which all will admit the proposition may 
have, but none of which is, in my opinion, the true one. 

It may be regarded as meaning that negiigence is a mixed 
question, because it is for the court where the facts are not 
in dispute, and for the jury where they are. Redfield on the 
Law of Railways, vol. 2, p. 231, says: ‘* And what is proper 
care will be often a question of law, where there is no dis- 
pute about the facts.’’ Again, the number of authorities 
prevents quotation. But is it true that, where there isa dig- 
pute about the facts, the question of proper care is less for 
the court, than if there was no such dispute? I apprehend 
not. This is a bold remark, and I have considerable hesita- 
tion in making it. However, let us examine the point; and 
first in the light of principle. If it is alleged that A. drove 
his horse negligently along the side-walk, and this is denied, 
both as to the fact of his having driven his horse, and the 
fact of his driving being negligent, and conflicting evidence 
is given as to whether the horse was driven on the side-walk, 
how would the court charge or instruct the jury? Would it 
not, in those states where negligence is for the court, charge 
that ‘‘if the jury believe, from the evidence, that the de- 
fendant drove his horse on the side-walk, he was guilty of 
negligence ;’’ and in those where, as in most, it is for the 
jury, instruct that ‘‘if the jury believe, from the evidence, 
that the defendant drove his horse along the side-walk, and 
that in doing so he acted negligently, or otherwise than as a 
reasonably prudent man would have acted, then,’’ etc., etc. 
If these should be substantially the instructions, would not 
the courts have passed upon the question of negligence, to 
precisely the same extent as they would have done had it 
come up upon demurrer to the petition, or if, at the trial, 
the defendant had offered no evidence either directly or by 
cross-examining the plaintiff’s witnesses? Clearly, if the 
question comes up, on demurrer, the court does not pass on 
the facts; if the case goes to the jury, the court none the less 
instructs as to the law. 

But I would not venture to contradict what I have never 
seen doubted, if I had not failed to find a single case that 
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supported it. True, hundreds of them declare it to be the 
rule ; for instance, in the recent case of Crissy v. Heston- 
ville, Mantua & Fairmount Passenger R. R. Co., American 
Law Times Reports, N. 8. 166, the Supreme Court of Penn- 
sylvania says: The question of negligence should be sub- 
mitted to the jury when there is any substantial doubt as to 
facts; but in this case, as in many, where the same rule is 
laid down, there was no dispute or doubt about the facts. 
Again, though neither the extract from Redfield, nor that 
from the decision cf the Pennsylvania court, states, or neces- 
sarily implies that where there is no dispute about the facts, 
the question of negligence is not for the jury, yet they both 
seem to lean that way. However, nothing can be more cer. 
tain than that, in the latest and most authentic cases, the 
question of negligence is held to be for tne jury. though 
there be no dispute about the facts. In the case just cited 
there was no dispute; in Patterson v. Wallace, 1 Mc Queen’s 
House of Lords Cases, p. 748, there was no dispute ; in Man- 
gant v. Brooklyn R. R., 38 N. Y.,p. 455, there was no dispu'e ; 
and in the case of Sioux City & Pacific R. R. Co. v. Stout, 
in the U.S. S. C., 1 Cent. Law Journal, 202, there was no 
dispute In all these, it was held a question for the jury 
whether the undisputed acts were or were not negligent. If, 
however, there are cases apf/ying the doctrine, that a dispute 
about the commission of the act or acts alleged to be negli- 
gent, takes the question of negligence to the jury, whcre, but 
for such dispute, the question would not have gone to them, 
or takes it to them to an extent to which, but for such dis- 
pute, it would not have gone to them—and in saying that I 
have found no such case, I am far from saying that none such 
could be found—what is the foundation of the doctrine? It 
as at any rate a doctrine ‘‘ sud generis.’’ It is not, in any re- 
spect like the rule, that, while what a contract is, is a ques- 
tion for the court if in writing, and for the jury, if not, yet it 
the contract is partly in writing and partly oral, it is a ques 
tion for the jury. This is reasonable. It should go to either 
court or jury ; as the question what the contract is, is an in- 
divisible one, this in such a case to be determined by two dis- 
tinct kinds of evidence, each of which is ordinarily for a 
different tribunal. There would be no objection on princi- 
ple to giving the determination to the court, just as is done 
with those facts which, generally for the jury, go to the court, 
if the finding of them is necessary to passing upon the ad- 
mission of some particular evidence. And there can be 
none. to the question of the contract going to the jury. It 
is a totality, and one the nature of which is not simply the 
sum of those of its parts. The most skillful formation of an 
opinion as to its character, from the opinions entertained by 
different people, of its parts, would give about as correct an 


idea of it as the combination of the opinions of different’ 


people as to hydrogen and oxygen would give of water. 
Either court or jury must yield, and necessity is as philo- 
sophic a reason as can be given, notwithstanding the sneers at 
the ‘Saxon intellect’’ indulged’in by the lovers of civil law. 
Neither is this doctrine like the rule that, while probable 
gause is generally for the court, yet if belief and X enters 
into it, it is for the jury. This is only equivalent to leaving 
the question to the jury, when the court is in doubt whether 
the facts are or are not sufficient to establish the existence of 
probable cause. This principle applies, as is well-known, to 





cases of negligence as well; but is quite a different one from 
that contended for. 

How, then, did such a doctrine originate, and how has it 
been perpetuated ? I am the more anxious to attempt an an- 
swer, as by doing so, if at all successful, it will appear that, 
if Iam right in my criticisms of this doctrine, no practical 
consequence will follow; and, therefore, my position will be 
relieved from a violent presumption against it. I think it 
arose in one of two ways. I have said above that the use of 
the term negligence in two different meanings, without ad- 
verting to the fact that it had two meanings, probably led to 
a conflict of the authorities. I will now add that I think it 
has led to the inconsistency of several writers. When negli- 
gence is used as expressing the existence of the facts alleged 
to be negligent, as well as the character of such facts, there 
is no inconsistency in saying, that, if there bea dispute about 
the fact or facts, the question of negligence must go to the 
jury. But when negligence is used in its proper sense, as ex- 
pressing the character of something, it is quite natural but 
quite inconsistent to subject it to the operation of a rule, 
which could only affect it in the event that it means what it 
does not mean, and what it, at the time, is not regarded as 
meaning. For instance, when the Supreme Court of Penn- 
sylvania declared in Railroad v. Beale, 73 Pean. St. 504, that 


‘*the failure to stop immediately before crossing a railroad” 


track is not merely evidence of negligence, but negligence 
per se, and a question for the court.” they use the word in its 
proper sense, as, of course, whether there was a failure to 
stop would not be for the court. But when the same court 
declared in the case 0’ Crissy v. Hestonville, Mantua & Fair- 
mount Passenger R. R. Co., supra, that ‘‘the question of 
negligence must be submitted to the jury, when there is any 
substantial do .bt as to the facts,” they use the word in the im- 
proper, or, at any rate, second sense, or else, in my opinion, 
say what they do not mean. 

The other way in which this doctrine may have originated 
is, that it is usual as well as correct to speak of the case as 
going to the jury. So when there is a dispute about facts, 
which the court declares to be negligent, it may be loosely, 
indeed, said that the question of negligenct goes to the jury, 
because the argument on the case is to be made to them. 

There is a fourth possible meaning of ‘‘ mixed law and 
fact.”” These words may mean that when the case goes to 
the jury they can decide both fact and law. Very probably 
this meaning is never intended ; I merely mention it because 
it strikes me as the one which the words are naturally best 
adapted to convey ; while it is well known that such a power 
in the jury, in other instances, has been ably contended for. 
I, of course, refer to the controversy as to the right of the 
jury in criminal cases to pass on the whole issue and the con- 
sequent right of attorneys to argue the law before them. This 
controversey, more or less active since the bitter fight be- 
tween Lords Camden and Mansfield, has in this country 
called forth such men as Story and Shaw. U.S. v. Battiste, 
2 Sumn. 243; Commonweath v. Pater, 10 Metc. 263. 

These words may have a fifth meaning, which would be, 
that it was difficult to determine whether any particular ques- 
tion of negligence was one for the court or one for the jury. 
A non-professional would unhesitatingly select this, and with 
the best reason. But no lawyer, it is safe to say, has ever re- 
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garded the words as conveying any such idea. With him 
“the proverbial uncertainty of the law’’ is merely a vulgar 
fact, which he spurns with the wing of philosophy as he rises 
to the mountain peak of theory, and from thence sees the 
same uniformity in judicial rulings and overrulings as in the 
ripplies of the summer lake. Nay more, to change the figure, 
he not only finds each utterance, from the solo of the n/st prius 
judge to the chorus of the appellate court, a beautifully 
adapted part of one grand judicial concert, but he feels that, 
in every case, he can, with the prophetic ear of an artist, 
catch the coming melody. 

A sixth meaning would be that ‘‘ the existence of negli- 
gence is a fact to be proved, and for the jury to determine, 
where there is any competent evidence tending to prove it, 
But the question what constitutes that fact, in any given 
case, or rather what other facts and circumstances, being 
proved, amount to evidence of the existence of the main fact 
in issue, or tend to prove, it is, and must be, a question of 
law.’’ Callahan v. Warne ef a/., 40 Mo. 131. 
rected by the learned judge, is of course true; but as the 
court has this power in every conceivable instance—for it is 


This, as cor- 


as fully exercised in excluding evidence, the character of 
which could no , under the circumstances, be determined till 
it had been heard, as it is in excluding evidence which bears 
its character on its face—it is not |.kely that the peculiarity 
of negligence has ever been regarded as consisting in that in 
which it is obviously not peculiar. It will be observed, too, 
as illustrative of the unsatisfactory character of the term neg- 
ligence, how necessary is the above self-made correction, as 
without it the statements would be contradictory, or “sarvo 
discrinine te.’” The second would mean, that what would 
be negligence would be for the court, because it would de- 
fine negligence, while the jury would be restricted to finding, 
not’ whether the facts constituted negligence, but whether 
they constituted the definition of negligence. 

A seventh meaning would be that whether what was proved, 
or attempted to be proved, could be negligence, under any 
circumstances, would be a question for the court; and 
whether it was in this particular case, would be one for the 
jury. This is the law as to the question of necessaries for 
infants, but it does not correspond with the law of negli- 
gence. It is true, that where the court declares that there is 
no evidence of negligence to go to the jury, it, in effect, 
does the same as where it declares that certain articles do 
not come within the larger circle of legal necessaries which 
is described by itself. But the court never determines that 
any article falls within the inner circle, the area of which is 
to be determined by the jury. This the court does as to 
negligence when it declares that the acts proved or assumed, 
in a particular case, are negligent. 

I have observed above that I did not think that the words, 
**a mixed question of fact and law,’’ were very well adapted 
to express anything; I presume, however, that their true 
meaning expresses the actual condition of the law. I shall 
state what I consider that condition to be: 

1st. The question whether negligence is for the court or for 
the jury, is in all cases itself a question for the court. 

2d. The question of negligence is one for the court where 
the jury could not, as rational beings, decide it otherwise 
than as the court does; or where there is a breach of a stat- 





ute or city ordinance. Karle W K.C., St. Joe & C. B. R. 
R. Co., 55 Mo. 476; Norton v. Ittner ef a/., 56 Mo. 351; 
Callahan v. Warne ef a/., 40 Mo. 131; Sioux City & Paci- 
fic R. R. Co. v. Stout, U. S. S. C., supra; Mangan v. Brook- 
lyn R. R.,°38 N. Y. 455; Detroit & W. R. R. Co. v. Van 
Steinberg, 17 Michigan, 99; Patterson v. Wallace, 1 Mc- 
Queen’s House of Lords Cases, 748. 

3d. When the question is one for the jury, as it is in all 
other cases, the court defines negligence or declares what, in 
general, constitutes it. 

As to the second proposition it is well known that courts 
are tar from harmonious as to what decisions rational juries 
should arrive at. For instance, according to Shearman & 
Redfield, who cite the authorities in support of their posi- 
tion, ‘‘It is negligence in a carrier of passengers to allow 
the slightest motion of his vehicle, during the entrance or 
exit of a passenger, unless such motion was caused by circum- 
stances over which he had no control, or unless he had no 
But the court refused 
to declare, in Meyer v. Pacific R. R. Co., 40 Mo. 153, “that 
it was the duty of the conductor to stop the train when at- 
tempting to put Meyer off the car.’’ Again in Kennayde v. 
Pacific R. R. Co., 45 Mo. 255, the court says: ‘* The citizen, 
who on a public highway, approaches a railway track, and 


notice of the passenger’s movement.”’ 


can neither see nor hear any indication of a moving train, is 
not chargeable with negligence for assuming that there is no 
car sufficiently near to make the crossing dangerous.’’ While 
in Railroad v. Beale, 73 Penn. St. 504, Sharswood, J., says, 
‘* There never was a more important principle settled than 
that the fact of the failure to stop immediately before cross- 
ing a railroad track, is sot merely evidence of negligence for 
the jury, but negligence fer se, and a question for the court.”’ 
But it must suffice to say what is well known, that the state 
of the decisions is such as to remind one forcibly of Selden’s 
remark about the chancellor’s foot. This, of course, could 
scarcely be otherwise in the application of a principle which 
gives such scope to subjective influences. As to the third 
proposition nothing need be said, except that, in the class 
of cases where the question is as to whether ordinary care 
has been used, a class said by the United States Supreme 
Court to be “‘infinite in variety and extent,’’ the part played 
by the court, is, if I am at all correct in the views above an- 
nounced, entirely insignificant ; and the question of negli- 
gence is not, substantially at least, ‘‘a mixed question of 
fact and law,’’ at all. H. I. D’Arcy. 
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Spanish Grants—Title by Adverse Possession— 
The Rule in Gibson v. Chouteau. 
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1. Presumption of Death from Seven Year’s Absence.— Where an ancestor 
died at St. Louis in the year 1803, leaving several heirs, and among others a son, who 
then resided at New Orleans, a mere failure to hear of such son in St. Louis, the resi- 
dence ofthe ancestor, for seven years afterthe death of such ancestor, no enquires haw 
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ing been m-de at New Orleans, will not raise a’ presumpiion of law that the son died un- 
married and without issue afier the lapse of seven years. 


2. Confirmation of Spanish Grants—Title by Adverse Possession—Gibson 
v. Chouteau limited.—A tract of eighty arpents in the Barriere des Noyers common 
fields was confirmed to one Jeanette, by the Old Board of Commissioners, November 11, 
1811, under these ond seci on of thea. t of Congress of March 3, 1857. The United States 
survey for Jeaneiie’s representatives was approved March 22d, 1848. A patent issued De- 
cember 10,: 1861, to Jeane te ‘‘or her lega! representatives.” In 1842, one Steitz entered 
into pos<ession of a poriion of said tract adversely to those then entitled as the legal rep- 
resentatives of Jeanetie, from which time a continuous adverse possession existed untl 
September 15, 1871, when Mary McRee, who had by various mesne conveyances acquired 
beforethe year 1850, al!, or a portionof the title of Jeanette. broughtar.aciion of ejectment 
against the persons in possession claiming under said Steitz. Av/d: (1) That the right 
created by the confirmation by the Old Board, at least from the date of approval of the 
United States survey in the year 1848, was nota mere right toa patent, but an estate in the 
land itself; that all it needed to make itcomplete was the mere formal legal title con- 
ferred by patent. (2) That the so-called inchoate or equitable title or estate of a con- 
firmee without patent has all the incidents of the most absolute estate in realty, and 
is as completely protected by the law of this state; that a right of dower and an estate 
of tenancy by the curtesy may exist therein, and it may pass by de-cent and by will, 
and may be transferred py deed or by estoppel,and may be seized and sold on execution 
(3) That the rules applicable in determining the validity of a transfer of the estate of 
a confirmee without patent, are those of the local municipal law of the state; that if by the 
law of the state an adverse possession during the period prescribed by the statute of lim- 
itations would work a transfer of an absolute fee simple estate to the adverse possessor, 
there can be no possible reason for mak'ng an exception of an adverse possession asa 
possible mode of transferring the estate ofa confirmee without patent. (4) That by 
the unquestioned Jaw of this siate, an adverse possession during the period 
prescribed by the statute, does not merely bar an entry, but is as effectual as a deed 
of conveyance to transfer the title to the adverse possessor. (5) That by the admitted 
adverse possession during a period of more than ten years prior to the patent of De- 
cember 10,1861, whatever estate Mrs. McRee at one time may have had was transferred to 
the adverse possessors, and they, and not she, at the date of the patent were the true 
ownersof the so-called equitable estate, created by the confirmation io Jeanette, and 
hence her legal representatives. (9) That the patent being to the ‘legal represen- 
tatives’’ of Jeanette, the rights of the true owners of the inchoate or equitable estate are 
not compromised by an attempt to pass upon the deraignment of title, and therefore the 
adverse possessors come in under the terms of the patent as such owners, and 
hence as the legal representatives of Jeanette they are the patentees. (7) That 
the doctrine here announced does not, in the least, conflict with that of Gib- 
son v. Chouteau, 13 Wall. 92, inasmuch asin that case, the executive officers of the 
United States had passed upon the derivative title under O’Carrol—inthe name of whose 
legal representatives the New Madrid location in question had been made—and had 
issued the patent to Mrs. McRee as such representative, and hence, as the case stood be- 
fore the Supreme Court of the United States, the patent to Mrs. McRee had conclusively 
determined in her favor all matters bearing upon the deraignment of title, including 
adverse possession. 


The facts are fully set forth in the opinion. 


Charles Gibson, for plaintiff; Glover and Shepley, Rankin and 
Hayden, for defendants. 


Jones, J.—Thisis an action of ejectment commenced September 
15, 1871. To establish title to the premises in dispute, certain docu- 
mentary evidence was introduced in behalf of plaintiff. First, the 
proceedings of the Old Board of Commissioners of the date of No- 
vember 20, 1811, confirming to one Jeanette, under the second 
section of the act of Congress of March 3, 1807, a tract of 80 ar- 
pents in the Barriere des Noyers fields, and ordering “‘ that the same 
he surveyed on her possession."’ Secondly, confirmation certifi. 
cate No. 1289, bearing date also November 20, 1811. This cer- 
tifieate recited the decision of the commissioners in behalf of Jean- 
ette as to the tract of 80 arpents, and ordered that the same “ be 
surveyed conformable to her possession; by virtue of ten years’ 
consecutive possession prior to the 2oth of December, 1803.” 
Also a patent bearing date December 10, 1861. This patent re- 
cited the confirmation to Jeanette by the Old Board of Commis- 
sioners, as stated above, and the issuance of the confirmation cer 
tificate No, 1289; and further embraced a copy of U.S. survey 
No. 1286-1289. Itthen proceeded to grant all the land within 
the limits of said survey to Jeanette “ or her legal representatives.” 
Jeanette died in 1803. Plaintiff claims all Jeanette's title through a 
daughter named Susan Jeanette anda grandson, John Baptiste 
Marly, to whom, it is alleged, all her title descended under the 
facts in evidence. Susan Jeanette conveyed to Wm. McRee iu 
1831, and John Baptiste Marly to Pierre Labadie in 1848; Pierre 
Labadie to Mrs. Mary McRee, plaintiff, April 11, 1851. Wm. Mc- 
Ree’s interest passed to the plaintiff before 1850. The facts bear- 
ing upon the devolution of the title by descent are to some extent 








in dispute. Plaintiff introduced as a witness Julia Labadie, a 
granddaughter of Jeanette, who testified in substance as follows: 
Can’ttell how many children my grandmother had; heard three 
spoken of, one named John, another named Marie Louise, and 
another named Susan ; all but Susan died before my grandmother 
died ; John died leaving no children; Marie Louise died leaving 
a child John Baptiste Marly; my grandmother Jeanette died in 
1803 ; I was born in 1809; what I have said about grandmother 
and her children I heard from my mother; my mother always said 
that John and Marie Louise died before my grandmother ; I think 
my mother died in 1845; there was not much conversation be- 
tween me and my mother about the children of my grandmother ; 
my grandmother had two husbands; Valentine was the name of 
her last husband; she had no children by Valentine ; she resided 
in St. Louis; Marie Louise left only one child, J. B. Marly. Plain- 
tiff also introduced in evidence a marriage contract bearing date 
October 22, 1773, between Jeanette and Pierre Ignace dt Valen- 
tine, which states that the children of Jeanette ‘‘are in number 
three, to-wit.: Mary Louise, John and Susan.” The defendants, 
as bearing on the devolution of the title by descent from Jeanette, 
introduced a document purporting to bea will of Jeanette bearing 
date January 2, 1803, shortly before her death. In this will she 
declares herself the widow of Valentine; that she and Valentine 
have no children; that of ‘my first marriage,” ‘I have four 
children who are named Augustine, who I believe now resides at 
New Orleans. Susanna, who is here personally, Marie Louise, de- 
ceased, but represented by her son, Juan Baptiste, and Ignace. 
deceased.” The will contains further references to Augustine, Su- 
sanna and Juan Baptista, who is referred to in the latter part of 
the will asa granddaughter. The translation of the will, which 
alone is before the court, bears on its face marks of finaccu- 
racy. It may be that the original is not characterized by the con- 
fusion of speaking of the same grandchild at one time as a grand- 
son, and at another as a granddaughter. An inventory of the 
effects of Jeanette, made Jan. 8, 1803, after her death, was also in- 
troduced by the defendants. 

United States survey Nos. 1286-1289 was approved March 22, 
1848. 

The defendants introduced in evidence the proceedings before 
the Board of Commissioners and recorder in the matter of the 
claim of St. Louis to commons, also U. S. survey of the commons 
of St. Louis, within the external lines of which the ground in con- 
troversy lies ; also a lease from the city of St. Louis to Matthias 
Steitz, dated November 22, 1842; also a deed of the city of St. 
Louis to said Steitz, dated January 11, 1848, conveying the same 
premises absolutely. The defendants further introduced testi- 
mony showing a derivative title in themselves under Steitz by 
deeds of conveyance and by descent ; and further, that all the title 
that was acquired by the inhabitants of St. Louis by virtue of the 
act of Congress of June 13, 1812, that of May 26, 1824, and that of 
January 31, 1831, became vested in the city’ of St. Louis prior to 
the lease of the city to Steitz of November 22, 1842. Steitz, in 1842, 
soon after the lease to himself, entered into possession of the 
premises sued for, and fenced the same and cultivated it, and he 
and those who have acquired his title have ever since, and down 
to the commencement of this suit, been in the actual possession of 
the same adversely to the plaintiff. 

The court at special term found for the plaintiff. The defend- 
ants appealed to the general term. The cause was tried by the 
court without a jury. 

The case, as it is presented to us for review, involves only two 
questions. One is whether the court at special term erred in its 
ruling as to the presumption of the death without issue of an al- 
leged absent son of Jeanette, and the descent of his title to his 
sister and nephew, under whom plaintiff claims. The other is as to 
the correctness of its rulings touching the adverse possession of 
the defendants and those under whom they claim, the court hav- 
ing ruled in various forms that the adverse possession shown con- 
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stituted no defence. Some question seems to have been made 
at the trial with respect to the es'ablishment of a boundary line. 
No point is made here upon this branch of the case. 

The court gave the following instruction: ‘‘ If Susan Jeanette, 
the patentee, had a son named John, and he was absent from 
Missouri in 1803, as recited in Jeanette’s will, and has not been 
heard of since, there being no proof that he was ever married, the 
presumption of law is that he died after the lapse of seven years 
from 1803, and that his title descended to his sister and nephew.”’ 

The designation in this instruction of the alleged patentee by 
the name of Susan Jeanette, which is the name of the daughter, 
is of course a mere inadvertence and of no moment. This can 
hardly be said of the assumption in the instruction of the identity 
of the John mentioned in it with the Augustine spoken of in Jean 
ette’s will. In another instruction the court very properly sub- 
mits the question whether the daughter Susan Jeanette and the 
grandson John Baptiste Marly were the only heirs of Jeanette. 
This was justified by the evidence furnished by the marriage con- 
tract of 1773, and the testimony of the granddaughter set forth 
above. The other phase of the case also had to be met presented 
by the will, in which four children instead of three are men- 
tioned, and one, Augustine, is referred to as then residing in New 
Orleans. The triers of the facts might have inferred, from all the 
facts in evidence, that the John mentioned in the marriage contract 
was identicai with either the Augustine or the Ignace of the will; 
there is certainly no presumption of law as to this matter arising 
upon the facts. Supposing, however, the instruction to be free 
from this objection, and that it submits the question of the identity 
of John and Augustine, without the objectionable assumption al- 
luded to, still it is erroneous. 

The testimony bearing upon this matter shows, if it shows any- 
thing, that at the date of the will and death of Jeanetfe, Augustine 
was residing in New Orleans, not merely temporarily absent from 
St. Louis. Under such a state of facts mere absence of the sur- 
viving son John (assuming him to be the survivor) from Missouri 
in 1803, and the further fact that he ‘‘ has not been heard of since,” 
meaning of course in Missouri, is made decisive of the whole 
question. It does not appear how long he had resided in New 
Orleans ; it might have been for many years. Indeed, it is not at 
all certain that the surviving son, if there was such a son, ever 
resided at St. Louis ; he may have been born at New Orleans and 
always resided there. There is no presumption of law upon the 
matter. Inasmuch as, upon the assumption of there having been 
a surviving son of Jeanette, the plaintiff must trace title through 
him to justify the recovery had in this case, evidence must be ad 
duced which would justify the finding as a fact that the surviving 
son died without issue, under such circumstances that his title 
passed to his sister and nephew, under whom plaintiff claims; or 
the facts submitted to be passed upon by the jury must warrant 
the presumption of law that he so died. The burden rests upon 
the plaintiff. It is met by attaching a determining significance, 
under the circumstances stated, to the mere absence from Mis- 
souri, for seven years after 1803, without being heard from here. 
According to the doctrine of the instruction, as applied to the facts 
in evidence, if a man had removed from Missouri to California in 
1849, and fixed his residence there and had been heard from in 
Missouri for the last time in the year 1860, the plaintiff, in an ac- 
tion of ejectment, basing himself upon an alleged presumption of 
the death of the absentee, without issue, after the lapse of seven 
years after 1860, could deduce title through him without showing 
any enquiries made in the state of hisresidence. This is going too 
far ; such can not be the law. 

This question, however, goes only to the quantum of the recov- 
ery, and would still leave the interest acquired, under whatever 
state of facts as to a surviving son, through Susan Jeanette and 


‘John Baptiste Marly, unaffected. 


There is, however, another question in this case. It is one which 
may be not merely decisive of the case before us, but is of over- 





shadowing importance in the bearing of the doctrines involved 
upon the determination of a vast multitude of cases now pending 
in the courts, That question is, has the court which tried this cause 
attached the proper legal significance to the uncontested adverse 
possession by the defendants and those they claim under from the 
year 1842? This brings us face to face with the case of Gibson v. 
Chouteau, 13 Wall. 92, 39 Mo. 536. To that unfortunate case, un- 
fortunate especially in the misconceptions to which it has given 
rise, we may ascribe the unsettled condition of the titles to large 
tracts of land in this city and county of vast value. It may be, 
however, that the alarm created by that decision is not justified. 
Indeed, it is clear that it is not, and that the earliest legitimate oc- 
casion will be seized by the Supreme Court of the United States to 
relieve the whole question of the misconceptions with which it is 
surrounded. 

That case was an action of ejectment. The plaintiff claimed 
under a patent from the United States, dated June 1o, 1862, to , 
Mary McRee. This patent was based upon a location made under 
a New Madrid certificate, bearing date November 30, 1815, issued 
to James Y. Carroll or his legal representatives. The United States 
survey (No. 2,498) and plat were made in 1818, and first returned 
to the recorder in the year 1841, and a patent-certificate then issued, 
In 1862, and before the issuance of the above patent, a new plat of 
said survey was returned to the recorder, and a new patent-certifi- 
cate issued, the first transcript plat of survey and the first patent- 
certificate having been first set aside under instructions from the 
commissioner of the general land office. The suit was commenced 
shortly after the patent. Now, it is clear that no question what- 
ever was before the Supreme Court of the United States, except 
the naked question of the statute of limitations; and all that Mr. 
Justice Field says, in rendering the opinion of the court, must be 
construed in the light of this narrowing of the questions involved. 
The first writ of error by which the case of Gibson v. Chouteau 
was taken to the Supreme Court of the United States was dismissed 
because it did not appear that the decision of the Supreme Court 
of Missouri turned solely upon the statute of limitations. See 
Gibson v. Chouteau, 8 Wall. 314. The case then came back tothe 
supreme court of this state, which set aside its former judgment, 
stating it had been rendered on the question of the statute of limi- 
tations, but that by a clerical error such fact had not been stated 
therein. The case was then again submitted to the court, and the 
court then adjudged that the plaintiff, Gibson, was barred by the 
statute of limitations, all other questions being determined in his 
favor. Another writ of error was sued out, and the decision of 
the case taken to the Supreme Court of the United States by this 
last writ is reported in 13 Wall. 92. It will be seen that all other 
questions, except that of the statue of limitations, were conclusively 
settled in favor of the plaintiff, As the case stood no significence 
whatever could attach to any possession, however long continued, 
of the defendant, befere the date of the patent, Such possession, 
during the time of limitation, might have worked a transfer of — 
the so-called inchoate or equitable title to Mr. Chouteau. Since, how- 
ever, the derivative title under O'Carroll has been passed upon by 
the executive officers of the United States in issuing the patent, 
and they had departed from the usual form, and made Mrs. Mc- 
Ree herself the patentee, all rights acquired by adverse possession, 
as the case stood before the supreme court, must also be presumed 
to have been passed upon. An adverse posssession of twenty 
years before the date of the patents certainly could have no 
greater effect than a deed made by Mrs. McRee before the date 
conveying her interest; yet it is clear that if the record, as taken 
to the Supreme Court of the United States, had showed that ten 
days before the date of the patent Mrs. McRee had conveyed her 
entire interest to Mr. Chouteau, the defendant, and had then taken 
the patent to herself, the decision of the Supreme Court of the 
United States must have been the same. Noelement of fraud, how- 
ever flagrant, could have been considered by that court, and no 
grounds for the equitable enurement of the title acquired by. Mrs, 
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McRee by virtue of the patent. The supreme court does not 
notice the question raised in the state court as to the time when 
the plat of survey should be held to have been returned to the re- 
corder, In its view it made no difference when that plat was re- 
turned. It could do no otherwise than presume that Mrs. McRee, 
at the date of the patent, was the absolute owner under the United 
States of the ground in controversy. No equity was set up against 
her patent, and none considered. She was not merely the owner 
of a naked legal title; all rights, legal and equitable, were united 
in her. If, so far as the state court is concerned, an issue existed 
as to an alleged fraud in obtaining the patentin her own name, and 
a question as to the equitable enurement of the legal title thus ob- 
tained, these questions were eliminated out of the case when it 
was transferred to the Supreme Court of the United States. The 
case was doomed, so far as the defendant was concerned, when 
the record was made to show that the case had been decided by 
our state supreme court upon the statute of limitations alone, and 
that all other questions had been resolved in favor of the plaintiff. 

Thus understood, there is nothing or very little to complain of 
in the decision of Gibson v. Chouteau; and very little, indeed, to 
justify the alarm created. The opinion of the court is very short, 
corresponding in that respect with the narrowness of the single 
question involved; yet short as it is, it is largely made up of a 
statement of legal truisms, and Certainly of some odzter dicta. 
Doubtless the statement of legal doctrine would have been more 
guarded if the learned judge who wrote it had had a more com- 
plete comprehension of those local situations in which its supposed 
principles would be invoked for appli: ation, and a more thorough 
consciousness of the possibility of that misconstruction of its ac- 
tual meaning which has sincearisen. Attention, then, would have 
been called, or called more pointedly, to the fact that the patent 
was direct to Mrs. McRee; that all questions touching the enure- 
ment of that title to Mr. Chouteau as the alleged true owner of the 
inchoate or so called equitable estate in the land under the Jean 
ette confirmation had been resolved by the state court in favor of 
the plaintiff, Gibson, and were not before the court for consider 
ation ; and that the case stood precisely as if a mere squatter upon 
public lands, claiming no rights whatever under the United States, 
should attempt to dispute the right of the latter to convey its land 
to whomsoever it might choose. So, too, certain assumptions with 
respect to the state law of adverse possession would not have been 
made. 

In the case before us, we are asked, upon the authority of Gib- 
son v. Chouteau, to hold that no significance or legal weight what- 
ever can attach to an adverse possession, however long continued, 
before patent issued, in any case of a confirmation under acts of 
Congress where a patent is necessary to complete the strict legal 
title. No such question was before the Supreme Court of the Uni- 
ted States in that case; and no such question was decided. In that 
case the patent was directly to Mrs. McRee, the executive officers 
of the United States, in defiance of every rule of propriety, pre- 
suming to pass, of course upon an ex parte demand for a patent, 
upon all matters bearing upon the derivative title under O’Carroll. 
In the case at bar they have not doneso. The patent isto “ Jean- 
ette’s legal representatives,” leaving it to the courts to determine 
who they were and are. Now nothing can be clearer than this, 
- whoever those legal representatives were at the date of the pat- 
ent, they came in under its very terms. The strict legal title be- 
came complete in them at that time. They were the grantees. 
Now who were those legal representatives? They were, and can 
be held to be no other than, thé owners of the so-called inchoate 
or equitable estate or title created by the confirmation in 1811. 
From the date of this confirmation in 1811 Jeanette’s representa- 
tives had an estate in a specific tract of land, and not merely a 
right to a patent, Supposing, what surely is not warranted by the 
facts in evidence, that the claim confirmed was of such undefined 
boundaries that a survey was needed to make the confirmation at- 
tach to a specific piece of ground, still at least at the date of the 





approval of the United States survey in 1848 there was an estate 
created under the United States in the land embraced without that 
survey. It does not matter how we designate this estate. We may 
call it an imperfect, an inchoate, or an equitable title or estate. 
What it actually is we very well know;; it needs but a patent, which 
the owner of the inchoate estate has a right at all times to demand, 
to make the absolute legal title complete Now this interest of a 
confirmee before patent has always been spoken of by all courts 
as an interest in the land itself. It has allthe incidents of such an 
estate. It passes by descent, by will, by deed, by estoppel, and 
may be seized and sold on execution. It is subject to dower, and 
an estate of tenancy by the courtesy may exist therein. The rules 
applicable in determining the validity of a transfer of such an es- 
tate are those of our local municipal law. All courts, state and 
federal, have concurred from the earliest period in referring these 
questions to the law of the state. The United States have norules 
of descent to appeal to, and no doctrincs of general jurisprudence 
other than those of the state. All the methods recognized by the 
local municipal law as effective to transfer the interest of an abso. 
lute fee simple owner have been sanctioned by the United States 
courts in their application to the transfer of the interest of a con- 
firmee without patent, unless an exception has been made of an 
adverse possession. Such an estate has, under the law of this 
state, from a very early period, been entitled to the completest pos- 
sible measure of protection given to any estate in lands. It mat- 
ters not that the remedies afforded in the United States courts for 
the protection of such estates have been defective. This is attri- 
butale to a somewhat narrow view taken by the Supreme Court 
of the United States, overruling the opinion of the United States 
Circuit Court for this state, of a supposed stautory recognition by 
the United States of the distinction between legal and equitable 
rights and remedies, which it would be easy to demonstrate is en- 
tirely inapplicable to the matter in hand. The law of this state is 
clear, and the tribunals of the state certainly are entitled to the 
credit of affording adequate and complete protection to rights act 
quired under laws of the United States, while the courts of the Uni- 
ted States have embarrassed themselves in giving proper relief by 
imaginary difficulties about the form of the remedy. 

What then is the doctrine of adverse possession in this state? 
That an adverse possession for ten years works a transfer of the 
title to the adverse possessor, is unque tionably the law of this 
state. It does not merely bar an entry. A transmutation of title 
is worked. The adverse possession has the effect of a convey- 
ance. This is stated in Washburn as the result of the modern de- 
cisions. See Wash. on Real Prop., p. 501; also, Nelson v. Broad- 
back, 44 Mo. 596; Biddle v. Mellon, 13 Mo. 335; Blair v. Smith, 
16 Mo. 273; Warfield v. Lindell, 38 Mo. 561 ; Crispin v. Hanna- 
van, 50 Mo. 536 ; Fugate v. Pierce. 49 Mo. 441-7 ; Dalton v. Bank 
of St. Louis, 54 Mo. 105; Barry v. Otto, 56 Mo. 177. 

At the date of the patent to Jeanette’s legal representatives, De- 
cember Io, 1861, defendants, and those they claim uader, had been 
in the complete adve rse possession since the year 1842, nearly 20 
years. For more than ten years before the patent, Mrs. McRee, 
the plaintiff, had all the title under Jeanette she now sets up; yet 
she takes no step to enforce her rights, if she had any, and not 
only waits more than ten years before the date of the patent, but 
until within a few weeks before the expiration of ten years after 
patents, and now claim,that this long adverse possession should be 
held to pass for nothing. During the whole of this time she had 
lacked no remedy to enforce her rights to the possession of the 
land sought to be recovered in this case, if she had such a right; 
in other words, if it had not already been overthrown by an ad- 
verse possession. Why should not more than ten years’ adverse 
possession prior to December 1o, 1861, work a transfer of the so- 
called inchoate or equitable title or estate, unless, while sanction- 
ing all other modes of transferring such an estate, we arbitrarily 
make an exception of this mode, and that, too, while recognizing 
adverse possession as an unquestioned mode of investing one 
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person with the title of another in realty? No such exception 
sh uld be made. To destroy the effect of the adverse posses 

sion for more than ten years before the date of the patent as trans- 
ferring the inchoate title to the adverse possessors, and as thus 
making them thetrue owners of such title, and hence the legal 
representatives of Jeanette, and to hold that no adverse possession 
can be considered except that which had place after the date of 
the patent, would be to show a superstitious regard fora patent 
such as no United States court has yet shown. 

It is clear then that by the uncontested adverse possession for 
more than ten years prior to the patent, the adverse possessors be- 
came invested with whatever estate had been conferred upon the 
confirmee or her legal representatives by the confirmation of 1811 ; 
that such adverse possession being equivalent to a deed, the ad- 
verse possessors were, on December 10, 1861, the true owners of 
the so-called equitable or inchoate title and estate ; that being such 
they necessarily must be held to have been at that date the legal 
representatives of Jeanette in the land confirmed; that since the 
patent does not by its form compromise away their rights as such 
owners and legal representatives—being a grant to the legal rep-| 
resentatives of Jeanette—they come in directly under its terms, and 
the patent is directly tothem. They are the patentees. If Mrs. 
McRee, had succeeded in this case, as in that of the O’Carroll 
New Madrid location involved in Gibson v. Chouteau, in getting 
a patent directly to herself, and hence one passing upon the 
deraignment of title to herself and presumptively upon all mat- 
ters involved in that deraignment including adverse possession, a 
difficulty would thereby have been created which does not exist 
in the present case. If, in that case, every question touching an 
alleged fraud in so obtaining a patent in her own name, were re- 
solved in her favor, as also an issue as to the equitable enurement 
of the title so obtained to the adverse possessors as the true owners 
of the inchoate, equitable title or estate, and if further the only 
question for determination were whether the statute of limitations 
alone would constitute a defence, with a possession since patent 
short of the time prescribed by the statute, the case would come 
within the application of the doctrine of Gibson v Chouteau, and 
only under the circumstances supposed. 

I am aware that in that case Mr. Justice Field makes observa- 
tions inconsistent with the views here announced. It will be seen, 
however, oa-a close examination, that they are either erroneous 
assumptions as to the law of adverse possession of this state, or 
such one-sided merely obiter remarks as might naturally be ex- 
pected of one energetically combatting the “fiction of relation "’ in 
the peculiar form in which it was announced and applied by our 
own supreme court, and limiting his regard to the immediate mat- 
ter before him. Thus, when it is said, referring to the effect of an 
adverse possession prior to patent upon the so-called equitable 
title, “‘ The statute of limitations of Missouri did not operate to 
convey that claim or equitable title to them. It only extinguished 
the right to maintain the action of ejectment founded thereon un- 
der the practice of the state,"’ we may say in response, both that 
the statement involves a misconception of our law of adverse pos- 
session, and also that the remark is purely obiter ; for if a deed 
executed by Mrs. McRee before the patent to herself had been 
shown, conveying all her estate to Mr. Chouteau, how could such 
a deed of conveyance have affected the defence of the statute of 
limitations as that stood before the supreme court of the United 
States? No one would contend that a greater effect should be 
given to an adverse possession than can be claimed for a deed. 

It must not be inferred from what has been said, that in our 
opinion an adverse possession before patent short of the period 
prescribed by the statute, should be held of no moment, and that 
there would be a difficulty—where the patent has the form of that 
in this case—in joining such possession for an incomplete period 
before patent to an adverse possession continued after patent, so 
asto make up the statutory period, Such is not our opinion. The 
truth is, that under a correct view as to the function of a patent in 
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such cases as the present, the patent should be held to be the 
merely formal element, and the facts creating the so-called equita- 
ble title the substantial element, in constituting a complete title. 
The owner of the equitable estate has at all times a right to the 
patent. When that is granted, the whole process is completed. Itis 
one and the same estate before and after patent with a merely for- 
mal difference. Where the executive officers of the United States, in 
their caprice—and scarcely ever can it be anything but mere ca- 
price—select one of several claimants and make the patent directly 
to him, difficulties are created not merely with respect to the effect 
of an adverse possession, but also in making the patent thus ob- 
tained enure to the benefit of the true owner of the inchoate or 
equitabl: estate. This question seems never to have been ade- 
quately treated. 

It remains to notice certain views suggested by defendant's 
counsel as bearing upon the effect of the adverse possession 
shown. It is urged that, inasmuch as the commons survey em- 
braces within its exterior lines the ground in controversy, and as 
the title to the commons passed to the city of St. Louis before the 
conveyance to Steitz set forth above, it follows that although the 
confirmation to Jeanette is the superior title, yet the defendants 
must be held to have entered under the United States and thus to 
have been brought into such privity with the ultimate source of 
title that they can make the defence of the statute of limitations, 
although a naked adverse possessor might be denied such a priv- 
ilege. This point is urged as suggesting one ground for distin- 
guirhing-this case from Gibson v. Chouteau. The great distin- 
guishing difference between the two cases certainly lies elsewhere, 
and principally in the form of the patent. One cannot say, how- 
ever, that the facts touching the commons title are not worthy of 
consideration as furnishing an explanation of the circumstances 
under which the adverse entry was made; still it is difficult to see 
how they strengthen the case of the adverse possessor. If the 
confirmation to Jeanette be upheld as creating the superior title, as 
is admitted must be the case, the facts adduced to show title un- 
der that confirmation not only show such superior title, but in 
truth that the land embraced within the Jeanette confirmation 
never was a part of the commons at all; and so we are brought 
back at last to a mere naked adverse possession, which, as we 
have shown, establishes all the privity needed. 

Certain facts in evidence are called to our attention by the coun- 
sel for defendants, which it is urged created a complete legal title 
under the act of Congress of June 13,1812. The case of Ryan v. 
Slevin recently decided by the United States Circuit Court for this 
state, Judges Dillon and Treat concurring, is called to our atten- 
tion. We forbear discussing this aspect of the case, as it could 
not be disposed of in a paragraph, and would require more ex- 
tended space than we can now give it. Certainly the case re- 
ferred to, and that of Langdeau v. Hanes, 21 Wall. show adetermin- 
ation of the United States courts to narrow and confine the ap- 
plication of Gibson v. Chouteau ; the drift in that direction is un- 
mistakable. 

The judgment of special term must, therefore, be reversed and 
the cause remanded. Judges Knight and Gottschalk concur. 
Judge Wickham concurs in reversing upon the ground of error in 
the instruction set forth above as to the presumption of death ; he 
does not concur in the view taken of the effect of adverse posses- 
sion. Judge Lindley dissents. 

NoTe.—At the term of the Supreme Court of Missouri, which has just been 
held at Jefferson City, a decision was pronounced in the case of McElhenny y. 
Ficke, which we append, as having an important bearing onsome of the ques- 
tions discussed in the above case: 

NAPTON, J.—This action was brought in 1873. The title is the same which 
is mentioned 1n the case of Ann E. Miller and others v. Bledsoe, but the ques- 
tion presented on the statute of limitations is materially different. 

The re location authorized by the act of the 4th of July, 1836, was made in 
September, 1847. At the time Mrs. Tippett, one of the heirs of Richard Caulk, 
was a feme covert. She was married in 1836, and her husband died in.1870, 
and the plaintiff bought her interest in 1871, and then brought this action 
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Mrs. Tippett’s interest in the estate of her father, R Caulk, was one-sixth, 

The entry of the land in controversy was made, then, in 1847, but the patent 
did not issue until 1856. The defendant's possession commenced in 1848, 
under a deed from A!ton Long, whose wife was another heir cf Caulk, and 
who seems to have been authorized, or supposed himself authorized, to convey 
all the relocation made under certificate No 35. 

The court instructed the jury ‘that although the legal title to the land in 
controversy was not completed or perfected in the legal representatives of 
Richard Caulk until the issuance of the patent, June 3, 1856, yet the equitable 
title to,and the right of entry upon said lands was in said representatives upon the 


location and entry under certificate of re-location No. 35, dated the gth of 


September, 1847 ; and if they find that the plaintiff, or those under whom he 
claims, failed to enter on said lands, or to commence an action for their re- 
covery, within twenty-four years next after said right of action accrued to 
them, the plaintiff is not entitled to bring this action, and the jury will find for 
defendant.” h 

And the propriety of the instruction presents the only point in this case. 
There was, of course, a verdict for the defendant, as more than twenty-four 
years had elapsed since the entry, but not since the patent, which issued ten 
years after the entry. 

Our statute declares that no action for the recovery of lands, etc., shall be 
commenced, had or maintained by any person laboring under the disabilities 
of coverture, infancy, insanity, etc., after twenty-four years after the cause of 
said action or right of entry shall have accrued. 2 Wagner St., p. 916. 

The statute in regard to suits for real property is now what it has been since 
the organization of this state. It provides (2 Wag. St., p. 558), that action in 
ejectment may be maintained, first, on an entry or bounty land warrant lo- 
cation with the register or receiver of any land-office of the United States, or 
with the commissioner of the general land-office; or, second, an entry with the 
register and receiver of any land-office in this state; or. third, a pre-emption 
right under the laws of the United States; or, fourth, a New Madrid location; 
or, fifth, a confirmation under the laws of the United States; or sixth, a land 
scrip location made in virtue of the laws of this state ; or, seventh, a French or 
Spanish grant, etc. 

This statute has recently been held by the Supreme Court of the United 
States, to be such an interference with the primary disposal of the soil of the 
United States, as will authorize a review of our construction of it by the courts 
of this state. When the statute of this state authorized a possessory action to 
be maintained on an entry at the land-office of the United States, which the 
purchaser could not maintain without paying his purchase-money to the gov- 
ernment, is supposed to facilitate the purpose of the general government, 
by giving the purchaser an advantage which those who bought from 
private proprietors did not have. So far from being an interference with the dis- 
posal of the soil by the government, who had the power of disposition, it was 
designed and had the effect cfrecognizing the initiatory step of the govern- 
ment in granting titles,and placing such action ona footing with a deed 
executed by a private owner of land, so far as a mere possessory action was 
concerned. 

Where the government ultimately grants the patent to another person than 
the one allowed to enter, the fee simple undoubtedly remained in the United 
States. Such grant would, and ought,undoubtedly,to prevail over the prelim- 
inary acquisition of title, subject to the power of a court of equity, either state 
or federal, to transfer the legal title to the equitable owner. Where, however, 
the patent emanates to the same person who has the entry, it is not easy to see 
how: our acts of ejectment and limitation interfere in any way with the primary 


_ disposition of the soil. 


The Supreme Court of the United States in Gibson v. Chouteau (13 Wall.,g2) 
have held that, although the patent has issued to the same person who entered 
the land, and although the statute allows the holder of the entry to get posses- 
sion by ejectment so soon as his entry is made, and although our statute of 
limitation begins to run from the sale of right of entry, yet, as the legal tilte re- 
mained in the United States after the entry and up to the date of the patent: 
our statute of limitations had no effect as a bar, because it interfered with the 
primary disposal of the soil. 

We are not of this opinion ; but as a different decree would only subject the 
party to the expense of a writ of error to the Supreme Court of the United 
States, we shall, in conformity to the decision in Gibson v. Chouteau, reverse 
the judgment and remand the case. 

The other judges concur. 
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the venerable litigationist, and may be glad to know that the old lady is wel 
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Removal of County-Seats—Conclusiveness of Elec- 
tion—Interpretation of Statutes—Power of Leg- 
islature to make Rules of Evidence. 


THE STATE EX REL, Etc., v. M. E. WOODFORD, £7 AL. 
Supreme Court of Kansas, December, 1875. 


Hon. S. A. K1ncman, Chief Justice. 


“ D. M. VALENTINE } , . 
, ssociate justices. 
“ D. J. BREWER, A J 


[Syabus—By the Court, BREWER, J.| 


1. Conclusiveness of Election for Removal of County Seat.—Where a peti- 
tion for the relocation of a county-seat, has been presented to the county commissioners 
and acted on by them, an election ordered, two elections had, the votes canvassed, 
and the place receiving the majority of the votes at the second election declared the 
county seat, the courts, under the amendment of 1872 to the contest act, will not enquire 
into the sufficiency of the petition and hear testimony to show that some of the names 
thereon were improperly there, and that therefore it did not contain the requisite num- 
ber of petitioners, 

1. Interpretation of Statutes.—Whenever a legislature has used a word in a stat- 
ute in one sense, and with one meaning, and subsequently uses the same word in legis- 
lation on the same subject-matter, it will be understood as using it in the same sense, un- 
less there be something in the context, or the nature of things, to indicate that it intended 
a different meaning thereby. 

3- Election for County Seat—When Majority of Votes Cast Sufficient.— 
Where the legislature has provided an election as the means of ascertaining the wishes of 
the electors of a county in reference to a change of the county-seat, and this question is 
the only one submitted to vote, and has made no provision for a registration, and has 
designated no other list or roll as the evidence of the number of electors, it may provide 
thatthe place receiving a majority of the votes cast shall become the county-seat,notwith- 
stendingthe clause in the constitutign, Article 1x, Sec. 1, which reads that ‘‘no county 
seat shall be changed without the consent of a majority of the electors of the county.” 


4. Conclusiveness of Election.—In such case the courts will not go behind the num- 
ber of votes cast, and enquire whether, as a matter of fact, all legal electors voted, or 
whether those not voting consented to the change. 

5. Power of Legislature over Rules of Evidence.—While a-legislature may 
not, by the mere machinery of rules of evidence, override and set at naught the restric- 
tions of the constitution,or arbitrarily make conclusive evidence of a fact, anything which 
in the nature of things has no connection with that fact, nor reasonably tends to prove it, 
yet it may make that which, according to the ordinary rules of human experience, rea- 
sonably tends to prove a fact, conclusive evidence of it. 

6. The Assessment Rolls specified in Sec. 4 of the county-seat act are not the 
registration lists of adults authorized in Chap. 86 of the General Statutes. 

All the justices coucurring. 

By the court-—BREWER, J. 

Two questions were presented and discussed by counsel in the 
argument of this case. First, where a petition for the relocation of 
a county seat has been presented to the county commissioners 
and acted on by them, an election ordered, two elections had, the 
first not resulting in a majority for any place, the votes canvassed, 
and the place receiving the majority of the votes at the second 
election declared the county-seat, will the court enquire into the 
sufficiency of the petition and hear testimony to show that some 
of the names thereon were improperly there, and that, therefore, it 
did not contain the requisite number of petitioners? Second. If 
a majority of the votes actually cast at a county-seat election are 
in favor of one place, and it is declared the county seat, will the 
court, under our statute, receive any other evidence to show that 
the number of legal voters in the county exceeded the number of 
votes cast, and enquire whether the place declared the chosen 
county-seat actually received the expressed consent of a majority 
of the electors. 

Both of these questions were argued with great ability by the re- 
spective counsel, and are of no little difficulty. But after a careful 
consideration, we are constrained to answer both in the negative. 

In reference to the first question, it may be remarked, that the 
matter of contesting county-seat elections, and the extent to which 
the courts may go in such contests, is regulated by statute. There 
is, in the nature of things, no absolute necessity for a petition of 
any kind. The legislature may authorize the commissioners with- 
out any petition, and upon their own motion, to submit to the peo- 
ple the question of achange in the county-seat. Or, requiring a 
petition, it may specify the kind of petition, the number of signers 
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etc. It may leave the action of the commissioners open to investi- 
gation in the courts, or it may make their determination conclusive 
as to the sufficiency of the petition. Now, in the winter of 1871, in 
the case of The State ex re/ v. Stockwell, 7 Kansas, 98, construing 
the statute of 1869 (Laws 1869, Chap. 27, p. 101), we held, that un- 
der the authority therein given, we could enquire into any of the 
preliminary matters, that any matter of substance enjoined by law 
and omitted or improperly done, could be shown for the purpose 
of invalidating the election. There was no restriction in the stat- 
ute, and the right was given to “contest the validity of the vote.” 
And this, as we held, was broad enough to include all prior proceed- 
ings. The law of 1871, while making many changes, made in this 
respect only a verbal change It provided that ‘‘ the validity of 
the election * * * * shall be tried and determined.”’ Laws 
1871, p. 193, Sec. 7. But the subsequent legislature, that of 1872, 
amended by adding this proviso: ‘‘ Provided, however, that in no 
case shall the validity of any election be enquired into beyond the 
one last had, and upon which the proceeding is based.”’ Laws of 
1872, p. 271. Sec. 1. Now, by this proviso, the legislature plainly 
intended some restriction on the limits of enquiry in such contests. 
Coming at the session after the decision of this court construing 
the statute, it is not unreasonable to suppose that it was made with 
reference thereto, and was intended to cut off some portion of the 
broad field of enquiry to which that decision opened. It meant to 
say that when a contest was made, some things would be consid- 
ered final and not open to attack. It says that only the validity of 
the Zas¢ election, the one upon which the proceeding is based, shall 
be enquired into. Now the only case in which the law contem- 
plates two elections, is in the relocation of county-seats. Does it 
not plainly follow, that when the two elections have been held it 
means to forbid enquiry into the validity of the first; that the courts 
were bound to accept the prior election, and consequently the pro- 
ceedings upon which it was based as valid and regular,and could only 
enquire whether the last election was legally conducted, and 
the actual result of the voting legally ascertained and declared? 
Counsel to obviate the force of this argument, contend that 
the term “ election’”’ does not properly apply to the separate day's 
Voting ; that there is no election till a result is reached and some 
place has received the requisite majority; that in the word is 
involved the idea of choice and selection, and that there is 
no choice or selection until some place is -chosen or selected. 
Counsel may be technically correct in his definition ; butthe legis- 
lature has in the very statute used the word a different sense. 
It speaks of the first days voting as an election, and says that if 
at that election no place receives a majority, a second election 
shall be had, And such is a common use of the term. Now, 
when the legislature has used a word in a statute in one sense 
and with one meaning when it subsequently uses the same word 
in legislation respecting the same subject-matter, it will be under- 
stood to have used it in the same sense, unless there be something 
in the context or the nature of things to indicate that it intended a 
different meaning thereby, The courts may not give it a differ- 
ent meaning to sustain their views of what the law ought to be, 
They must seek simply to ascertain the legislative intent, and then 
enforce it. We conclude therefore that we can not now enquire 
into the sufficiency of the signatures to the petition. (M. B. Light 
v. The State ex re/.,in manuscript.) The second question is even 
more difficult. The constitution, Art. rx. Sec. 1, reads, ‘‘No 
county seat shall be changed without the consent of a ma- 
jority of the electors of the county.’ If there are 3,000 elec- 
tors in a county, and only 1,300 vote in favor of the change, by 
what right can the legislature override the constitution and say 
that the change may be made without the express consent of the 
majority? We do not doubt the restricting power of this constitu 

tional provision; and whenever, by any of the ordinary or pre- 
scribed means of ascertaining the fact, it appears that a majority 
of the electors have not consented to the change, none can be had. 
The question is not as to the effect of a fact, but the means of as- 





certaining it the evidence to be received. Within certain limit 
the legislature has power to prescribe what shall be evidence prima 
facie or conclusive of any fact. It may say that a tax deed shall be 
prima facie evidence of the regularity of all the prior proceedings 
that a judgment or an award shall be conclusive evidence of the 
amount due from the defendant; and when this evidence which 
the legislature has prescribed is produced, the courts must accept 
the facts as established. In this case the legislature has said that 
the place receiving a majority of the votes cast, shall become the 
county-seat, thus making the number of votes cast the evidence 
of the number of electors. Doubtless the legislature might make 
other things evidence of this fact. It might require as preliminary 
to every election a registration, and make that registration the evi- 
dence. We do not mean that it may by the mere machinery of 
rules of evidence override or set at naught the restrictions of the 
constitution, or that it could arbitrarily make conclusive evidence 
of the number of voters, any list or roll which in the nature 
of things has no connection with that fact, and does not reason- 
ably tend to prove it. But when it adopts as conclusive evidence 
of the fact anything which according to the ordinary rules of hu- 
man experience reasonably tends to prove the fact, the courts are 
not at liberty to ignore or go behind such evidence. Now, it is 
not merely the privilege but it is the duty of every elector to vote 
it is one of the obligations of citizenship. True, as a matter of 
fact, every elector may not vote. So, too, every elector may not 
be registered. Yet there is a reasonable connection between 
either the number of votes cast, or the registration list and the 
number of electors sufficient to justify the regislature in declaring 
that either of the former shall be deemed conclusive evidence of 
the latter. If it were not so, then that finality which, in the best 
interests of society, is often as important as mere certainty, might 
be fearfully endangered. If the legislature could not establish any 
such easily ascertainable and convenient evidénce of the fact, but 
the enquiry must always go to the actual number of persons in the 
county on the day of election having the legal qualification of 
electors, it is patent that at least in the larger and more densely 
populated counties, an investigation might be opened, the cost and 
time of which would be simply immense. The injury which 
would result to the community from the suspense and delay of 
such an investigation far exceeds that which flows from the possi- 
bility that there were enough voters who did not vote or were not 
registered to have changed the result. While the constitution 
must be accepted as the binding law, yet it must be construed in 
the light of common customs and accepted facts. And the three 
ordinary and recognized modes of ascertaining the number of 
electors are the census, a registration, and the actual voting. 
Neither of them may in any given case be exactly correct. Yet 
how little of testimony points with unerring certainty to the ulti- 
mate fact. Almost every kind of evidence is liable to come 
short of absolute exactness. Yet, with these as the ordinary evi- 
dences of the number of electors, if the constitution sought to com- 
pel a resort to other and more difficult if more accurate evidence, 
it would seem as though such testimony ought to have been indi- 
cated. It provided for both a census and a registration. Const. 
Art. IL., Sec. 26, Art. 5, Sec. 4. Is it unreasonable to suppose that 
it contemplated thereby all the uses to which they were ordinarily 
and might reasonably be put, and among them that of furnish- 
ing the evidence of the number of electors. True, the legislature 
has in this respect failed to avail itself of either of these two kinds 
of testimony ; but is it thereby restricted from falling back upon 
that testimony which, in the absence of census and registration, is 
the ordinarily accepted evidence of the number of electors, to-wit.: 
the number of votes cast? It is a general rule in respect to elec- 
tions, that where the number of the electoral body is fixed, as in 
case of the directors or members of a corporation, or a legislature, 
there a majority means a majority of the whole body; but where 
the electorial body is indefinite in numbers, as in ordinary popular 
elections, then a majority means a majority of the votes actually 
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cast. But it is said that the framers of the constitution evidently had 
this general rule in mind, and made special provisions for the sev- 
eral elections. Thus, for the passage of any bill or joint resolution, 
** a majority of all the members elected to each house voting in the 
affirmative,” is necessary. Const. Art, II., Sec 13. To authorize 
the contraction of certain indebtedness the proposed law must ‘‘ be 
ratified by a majority of all the votes cast at such general election.” 
Act XI., sec. 6. To adopt amendments to the constitution re- 
quires only “‘a majority of the electors voting on said amend- 
ments.” Act XIV., sec. 1, Having been so precise in these mat- 
ters, must it not be held that they intended to be equally precise 
in forbidding the change of a county-seat, without the consent of a 
majority of the electors? There is doubtless great force in this 
argument, but the objection to it is, that it simply brings us to the 
point of greatest difficulty, and that is the determination of what 
evidence shall be accepted as conclusive of the fact. It must be 
noticed that the vote of a majority is not necessary, nor even the 
formality of an election. The consent of a majority of the elec- 
tors in whatever form expressed, whether in election or by petition 
or otherwise, is sufficient. May it not be said with great force, as it 
is often said in reference to ordinary popular elections, that those 
not voting consent to the action of those voting? Suppose that 
the matter was thrown up to full investigation, and, an enquiry made 
as to the actual number of electors present in the county on the 
day of election, would it be other than carrying out the strict letter 
of the constitution to enquire as to each elector not voting, whether 
he consented to the change, and, if the same proportion ran through 
the non-voting as the voting electors, to uphold and enforce the 
already declared result? And yet the mere statement of such a 
range of enquiry carries its own refutation. It seems to us, 
therefore, that where the legislature has provided an election 
as the means of ascertaining the wishes of the electors of a 
county in reference to a change of the county seat, and has made 
no provision for a registration, and has designated no other 
list or roll as the evidence of the number of electors, it 
may, under the constitutional provision quoted, declare that the 
place receiving a majority of the votes cast shall be the county- 
seat. 

As these county seat elections can not be held on the days of 
general election, these considerations do not apply to cases 
where two or more questions are submitted at the same election, 
and more votes are cast upon one question than upon another, for 
there the highest number of votes cast upon any one question 
is clear evidence of the number of votes which may not,in view of 
any such constitutional restriction as above quoted, be disregarded 
in any contest arising as to the decision of the other questions. 
Nor perhaps do they apply to cases where two elections are held 
so near together in time, that the courts may fairly say that the 
difference between the number of votes cast upon the two elections 
can not reasonably be accounted for upon the theory of a change 
in the number of electors. In the consideration of this question 
we have examined carefully the following cases, some suggested 
by counsel in this case, others cited by c,unsel in a case of con- 
testetl c unty-seat election from Osage county, and others not 
cited by either: Taylor v. Taylor, 10 Minn.107 ; The People ex 


* rel v. Warfield, 20 Ill. 159; L. & N R. Co. v. By Ct. Davidson 


Co. 1 Sneed, 691 ; State v. Winkelmeir, 35 Mo. 103; State ex re/ 
v. Mayor St. Joseph, 37 Mo. 270; State v. Bender, 38 Mo 450; 
State ex re/v. Sutterfield, 54 Mop 391; Gillespie v. Palmer e¢ a/., 
20 Wis 544; Chester & L.N. G. R. R.Co ef a/. v. Commis- 
sioners Caldwell County, 72 N C. 486. Hawkins v. Super- 
visors Carroll County, 50 Miss. 735. But it is said by counsel, 
that, in the 4th section of the act the legislature has provided that 
‘for the purposes of this act. the number of legal electors in the 
county shall be ascertained from the last assessment rolls of the 
several township assessors in the county,”’ and th:it this makes 
another list, the evidence of the number of electors, and that, as 








alleged, according to such list, the requisite majority was not ob- 
tained. The only assessment ro!l prepared by township assessors 
required or authorized at the time of the passage of this county 
seat act, was that of personal property, on which the assessor was 
required to place a list of the persons, companies or corporations 
in whose names the personal property was listed. Gen’! Stat., 
page 1040, sec. 61. Now, it was not claimed by counsel that ac- 
cording to this roll the number of votes cast was less than the 
number of voters; but the roll to which he referred was that re- 
quired by Chap. 86 of the Gen’l Stat., An Act for the Registration 
of Adults. But the objection to that is, that that registration list is 
in no particular within the description of the roll specified in sec, 
4. It is not, or at least was not, at the time of this act, a roll pre- 
pared by the township assessor, but one prepared by the county 
assessor. It is in no sense an assessment roll, but a registration 
list. It is not, therefore, within the letter of the statute, and there 
was at the time an assessment roll prepared by the township as- 
sessors as above indicated, which was within the letter. Nor is it 
within the spirit. For this registration list is not of electors, but of 
residents over twenty-one years of age. It includes both sexes, 
aliens, convicts and other non-electors, as wellas the electors, and 
no discrimination or distinction is called for ; sothat there is no means 
of ascertaining from this list the exact number of electors, and no 
greater probability of exactness than this is furnished by the re- 
turns of votes cast; and to make such registration list conclusive 
in the matter of the voting, as well as to the number of petitioners, 
isin plain disregard of the express direction of the legislature, 
that a majority of the votes cast shall decide. 

These questions arise on a motion to quash an alternative writ 
of mandamus, and the motion to quash must be sustained. 

All the justices concurring. 





Banks and Banking—When Deposit of Check no 
Payment. 


NATIONAL GOLD BANK AND TRUST CO. v. MCDONALD. 
Supreme Court of California, December 2, 1875. 


Present, Hon. WILLIAM T. WALLACE, Chief Justice. 


‘* JosePH B. CROCKETT, 
° ** Appison C. NILES, 


Associate Justices, 
“* AucGustus L. RHODES, 


Where a check is drawn upon a particular bank, in favor of a person who has an ac- 
count at such bank, is presented to the teller of such bank, who receives it, and enters 
in the pass-book of the person presenting it a credit for the amount of it,and, in the course 
of the day, the bank ascertains that there are no funds in its hands to the credit of the 
drawer of the check, and, thereupon, at the close of banking hours, returns the check 
tothe person who presented it, the bank will not be liable to such person for the amount 
of thecheck. In the absence of an express agreement to the contrary, the bank will be 
deemed to have received the check for collection, and not as cash, and is entitled toa 
reasonable time. after receiving the check, to ascertain the state of the accounts of the 
drawer. But it seems that it would be otherwise, where the drawer subsequently during 
the day deposits funds sufficient to meet the check, which the bank applies to its own 
account, or in payment of other checks. 

CROCKETT, J., stated the facts and delivered the opinion of the 
court, as follows, NILES and RHODES, JJ., toncurring : 

The defendantand one Barton kept each a general deposit ac- 
count with the plaintiff, a banking corporation doing a general 
banking business ; and the account of the defendant being over- 
drawn, he was notified by the plaintiff to make it good. While the 
account remained thus overdrawn, the defendant, on the 22d of 
May, sold to Barton certain mining stocks, and on that day re- 
ceived from him therefor, Barton's check on the plaintiff for $785. 
About two o'clock of the same day, the defendant presented the check 
with his pass-book to the plaintiff's receiving teller, who took the 
check and entered a credit for the amount in the pass-book ; but 
made no entry of it on the books of the bank. When the check was 
drawn and presented to the receiving teller, Barton’s account 
was overdrawn, and he had no funds to his credit in the bank then, 
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or at any time afterwards. About three o’clock of the same day, 


the plaintiff returned the check to the defendant, and notified him 
that Barton had no funds to his credit, and that the check was not | 
good ; but the defendant refused to receive the check, alleging that | 
it had been accepted by the bank as cash, and placed to his credit | 
as such in his pass-book. Thereupon the defendant made good | 
his account at the bank, except as to the $785 represented by the 
check ; and if he is entitled to be credited with that sum, the plain- 
tiff has no cause of action. If, on the other hand, he is not entitled 
to the credit, his account remains overdrawn to that amount, and 
the plaintiff is entitled to judgment. 

At the trial the plaintiff proved, subject to the defendant's ob- 
jection, that for many years there had been a usage in all the 
banks of San Francisco, by which, when checks were presented 
by a depositor to the receiving teller for deposit, he received the 
checks, whether drawn on that or another bank, and entered a 
credit for them in the pass-book ; that the bank then collected the 
checks, and, when paid, entered the proper credits to the depositor 
on the books of the bank ; but if a check drawn on another bank 
was not paid on due presentation, or if it was ascertained within 
banking hours, on the same day that a check drawn on the same 
bankin which the deposit was made, was not good for want of 
funds to the drawer’s credit, the usage was to return the check to 
the depositor and cancel the credit in the pass-book, On the de- 
fendant’s motion, this evidence was stricken out as inadmissible, 
and a judgment entered for the defendant, from which the plaintiff 
appeals. 

When checks on another bank are deposited with.the receiving 
teller, and a credit for them entered in the pass-book, it is not con- 
tended that they are received as cash, or otherwise than for collec- 
tion. If not paid on due presention, they may be returned, and 
the credit in the pass-book cancelled. But it is insisted that a dif- 
ferent rule obtains in respect to checks drawn on the ‘same 
bank ; and the argumentis that the officers of the bank must be 
presumed to know, and are chargeable with notice of the fact 
whether the drawer has funds to his credit when the check is 
offered for deposit ; that, if in fact he has no funds to hi. credit, and 
the receiving teller nevertheless receives the check and enters a 
credit for it in the pass book, the bank must be held to have 
adopted the check, and to have received it as cash, assuming the 
risk of its being made good, and of the solvency of the drawer. 
The argument assumes that the mere fact of the receipt of the 
check by the receiving teller, and the entry of it in the pass-book, 
of itself implies an agreement by the bank toaccept it as cash, and 
is to be deemed in law as equivalent to the payment of the check 
The proof shows that nothing more was done in this case. The 
check was handed by the defendant's clerk to the receiving teller, 
together with the pass book, without any remark, so far as is shown 
by the evidence, and theteller made the entry in the pass-book 
and handed it back. If anything more occurred, the evidence 
fails to disclose it. Does this transaction of ztse/f impart an agree- 
ment by the bank to accept the the check as cash? Is itin law 
equivalent tu a payment of the check? There cin be no doubt 
that if the bank, through its teller, expressly, or by reasonable 
implication from his acts and declarations at the time, agrees to 
accept the check as cash, and to enter a credit to the depositor for 
the amount, it will be bound by the agreement, whether the drawer 
of the check has funds to his credit or not. tut the question her: 
is, whether the mere receipt of the check by the teller, and the en- 
try in the pass-book, nothing more being said or done, of itself 
constitutes, in law, or is to be deemed equivalent to such an agree- 
ment. 

In his late work on Banks and Banking (pages 320, 321) Mr. 
Morse thus states the rule in such cases: ‘If the bank, as prob- 
ably happens in the great majority of cases, simply takes the check 
without especial remarks, and notes it in the depositor’s bank- 
book, thus treating it in every respect as if it were a check upon any 








other bank, instead of upon itself, these facts do not create a pay- 


ment, or render the bank liable for the amount to the depositor. 
The officers,having dealt with the checkin the ordinary form have 
placed the bank only wnder the ordinary obligation, to wit: that 
of collecting the check in due course of business for the benefit of 
the depositor. The colleciton is not complete, and the bank does 
not become indebted tothe depositor for the amount, until the 
credit has been ac‘ually transferred. But nevertheless, the deposi- 
tor enjoys one advantage in this case, which he would not enjoy if 
the check were upon another bank. The duty of applying the 
funds of the drawer to meet it accrues as soon as the bank re- 
ceives it. If there are then, orif there are subsequently deposited, 
while the bank holds possession of th> check, funds to the credit 
of the drawer, the bank is bound to apply them to payment of this 
in preference over,any other check which sh:ll be presented, or 
any other claim or lien which shall accrue after the deposit of this 
check.”’ 

In supporting these propositions the author refers to Pet- 
erson v. Union National Bank, 52 Penn. St. 206; Boyd v. 
Emmerson, 2 Ad. and Ell. 184; Kilsby v. Williams, 5 Barn, 
and Ald. 815. In the case last cited the plaintiff had de- 
posited with his banker a check drawn upon the same bank 
by another person. The deposit was made in the usual way, 
and was received without objection. The drawer then had no 
funds to his credit, but subsequently made a deposit sufficient to 
cover the check. Instead of applying the fund to the payment of 
the check, the bank paid it out on other checks subsequently pre- 
sented; and the court held that the bank was liable to the de- 
positor for the amount of the check. In delivering the opinion of 
the court, Abbott, C. J., said: “‘At the outset of this cause, I 
thought that it was the duty of the bankers, under such circum- 
stances, immediately to tell the person presenting a check for pay- 
ment that they had no sufficient funds to honor it. But it was 
urged by Mr. Scarbelt and I thought there was great weight in the 
argument, that this might be productive of serious inconvenience, 
inasmuch as it is often impossible to ascertain till the close of the 
day at the clearing house what sums of money may be paid in to 
each particular account, and_what the drafts are upon it. I think, 
therefore, that the defendant might, in this case, receive the check 
in question, subject to its being honored or not, according to the 
course of Robertson's dealing with them on that day.”’ The court, 
however, held the bank liable on the ground that a sum sufficient 
to cover the check was subsequently deposited by the drawer. In 
Boyd v. Emmerson, szpra, the facts were, that one Matson and 
the plaintiff each kept a deposit account with the defendant, a 
banker; and the plaintiff, being the holder of a check drawn by 
Matson on the defendant's bank, called with the check at the bank, 
and while transacting some other business, concerning which the 
officer of the bank was making a memorandum, laid the check 
upon the counter, saying, ‘‘ Place this to my account,” or ‘‘ tomy 
credit’’ The bank officer said nothing in reply, and did not notify 
the plaintiff that Matson’s account was then overdrawn, as it in 
fact was, and had often before been, with the permission of the 
bank. After the plaintiff left, the officer retained the check, but 
did not debit Matson with the amount, or credit the plaintiff with it, 
nor cancel the check. No funds having been deposited by the 
drawer to meet the check, it was returned in due time tothe plain- 
tiff as unpaid for want of funds, and the action was against the 
bank to recover the amount of the check. The only difference be- 
tween that case and this, is that, in that, there was no entry in a 
pass-book, while in this there was no express request that the 
amount of the check be placed to the account or credit of the de- 
positor. The court decided that the bank was not liable; and, in 
delivering the opinion of the court, Lord Denman, C. J,, said: “ If 
the plaingff in delivering the check, had said at once, ‘Cash me 
this check,’ or ‘ give me credit for it,’ he must have drawn from 
Reader a distinct answer ; but by merely saying, ‘ Place it to my_ 
account,’ he leaves it upon the usual terms, and subject to the con- 
tingencies to which bills or checks so paid in are liable ; and if he 
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received notice’ of dishonor in proper time it was sufficient. * 
* * [think the plaintiff, when he presented the check, should have 
given distinct notice whether he presented it as a check to be paid, 
or to be merely placed to his account like other securities. In the 
absence of such a statement by him, I draw the inference that 
the check was received in the latter character.’ All the judges 
concurred in these views; and in his separate opinion, Williams, J., 
said, ‘‘ It appears to me that this check was presented in the ordi- 
nary way in which a party pays in a bill to his banker ; and there was 
nothing to prevent the banker from having time to make enquiries 
respecting it, as in the general case of bills so paidin.”” This ob- 
servation applies with much force to the case at bar, in which it ap- 
pears from the evidence that the check in question was presented 
to the receiving teller in the usual method, in which checks 
are left for collection. We think this case is not distinguishable, 
in principle, from the case at bar. 

The rule we intend to lay down is, that when a check on the 
same bank is presented by a dep sitor with his pass-book to the 
receiving teller, who merely receives the check and notes it in the 
pass-book, nothing more being said or done, this does not of itself 
raise a presumption that the check was received as cash, or other 
wise than for collection. 

But it is contended that the late case of Oddie v. The National 
City Bank, 45 N. Y. 735, is strictly analogous tothe case at bar, 
and should be deemed conclusive of the questions involved here. 
But the opinion of the court in that case must be construed with 
reference to the facts proved ; which, in some important particu- 
lars, were quite different from the facts of the present case. In that 
case, after the check was deposited, and at a. later hour of the 
same day, the drawer deposited a sum much more than sufficient 
to pay the check, and which was paid out on other checks or ap- 
plied to make good a previous over-draft. There are material dis- 
crepancies in the two cases ; andthe New York case may well have 
been decided against the bank, on the sole ground that it misapplied 
the funds deposited after the check was received. All that was said 
by the court on points not necessarily involved in the decision of 
the cause, was at most but odz/er dicta, and notwithstanding our 
great respect for the learning and ability of that court, we must de- 
cline to follow it in so far as it shall appear, if at all, that in the 
course of its opinion it has stated propositions inconsistent with 
those we have announced. 

In the case at bar, the court finds as a fact that the defefidant 
presented the check for deposit as ¢ash, and that the plaintiff “ re- 
ceived it as such cash deposit, and entered the amount of the 
same to the credit of the defendant as cash in the said deposit 
book.” On the motion for a new trial, one of the grounds speci- 
fied and relied upon, was that this finding was not justified by the 
evidence. It is not pretended that there was any evidence of an 
express agreement to the effect that the check was offered and re- 
ceived as a cash deposit ; and the court must have reached that 
conclusion, as a deduction from the facts above stated. But for 
the reasons already given, we think the court erred in the deduc- 
tion, and that the finding is not surported by the evidence. 

As the judgment must be reversed for this error, we deem it un 
‘mecessary to determine whether the court erred in striking out the 
evidence in respect to usage. 

Judgment and order reversed, and cause remanded for a new 
“trial. 

WALLACE, Ch. J., concurring: _ 

There is no dispute concerning the facts of the transaction in 
which this controversy originated. 

The defendant and one Barton were customers of the plain- 
tiff, and each kept with the plaintiff a general deposit account. 
Under these circumstances Barton drew a check upon theplaintiff 
in favor of the defendant, the check running, upon its face, to one 
Bogart — at the time the book-keeper of the defendant —and 

. Bogart immediately endorsed the check and deposited it to the 
credit of the defendant with the receiving teller of the plaintiff, 








who thereupon made the usual entry in the pass-book of the de- 
fendant. This was about 2 o'clock Pp. M.,and in about one hour 
thereafter the check was returned to the de:endant by the plaintiff 
as not good. At the time of the deposit of the check the drawer 
had no funds in the bank, and had none there at any time after- 
ward. No enquiries were made by Bogart at the time he deposited 
the check, and no special directions were given by him. 

Upon these facts the court below held that the deposit of the 
check by Bogart was equivalent to a deposit by the defendant of 
that much cash to his credit; and that the plaintiff thereby as- 
sumed the payment of the check. In this, I think, the court was in 
error. Had the check been drawn upon some other bank and depos- 
ited with the plaintiff, it is conceded that it would be taken to have 
been so deposited for purposes of collection merely. I think that the 
same interpretation may be given to the transaction, notwithstand- 
ing that the deposit of the check was made with the bank upon 
whichit was drawn. The duties and obligations imposed upon the 
bank receiving the check were, under the circumstances, the same 
in all respects as though the check deposited had been drawn upon 
some other bank. I say ‘‘under the circumstancés,”’ for had the 
drawer afterwards, and before the returning of the check, been in 
funds at the bank, as was the fact in Oddie v. The National City 
Bank of New York, 45 N. Y. 735, it would have then become the duty 
of the bank to apply such funds to the payment of the deposited 
check in preference to any check of Barton subsequently deposited 
or presented. 

These views will be found well supported by the authorities cited 
in the opinion of Mr. Justice Crockett. 

I concur that the judgment be reversed and the cause remanded 
for a new trial. : 





What Contracts are Maritime—Furnishing Vessel 
with New Mode of Propulsion. 


THE ELIZA LADD. 


United States Circuit Court, District of Oregon, November 24, 
1875. : 


Before Hon. MATTHEW P. DEapy, District Judge. 


1. Contract to furnish Machinery to Vessel.—A contract to furnish a vecsel 
already afloat with propulsive machinery is a maritime contract, and may be en- 
forced in the courts of admiralty. 

2. . Lien given by State Law —If the vessel as to which such a contract 
has been made is a domestic vessel, and if the work was done and the materials furnished 
under such a contract in her home port, the admiralty court will enforce a lien for such 
labor and materials given by a law of the state of such home port. 


Fohn W. Whalley, for libellant. £. C. Bronaugh, for claimant. 

Deapy, J.—The amended libel in this case was filed October 18, 
1875, and alleges substantially that the Eliza Ladd is a domestic 
vessel, propelled by steam, of the burden of 118.47 tons, and was 
enrolled at Portland, on August 31, 1875, and is employed in navi- 
gating the waters of the Wallamet ; that she was launched at Port- 
land, néar Smith’s mill in October, 1874, and on May 28, 1875, she 
made a voyage in tow of another vessel to the foot of Stark Street, 
and there took on her boilers, engines, and machinery, the same 
having been in the ferryboat Portland No. 1, and from thence, on 
June 1, 1875, made a voyage in like manner to the libellant’s 
works at Albina on said Wallamet river ; that on June 1, 1875, the 
libellant, The Oregon Iron Works, acorporation duly formed un- 
der the laws of Oregon, and engaged in business at Albina, was 
employed by the owner and claimant of said vessel—Joseph 
Knott—to furnish the material, in addition to the boilers, engines 
and machinery aforesaid, and perform the labor necessary to fit, 
equip and furnish said vessal for such sum as the same should be 
reasonably worth; that between said last-mentioned date and Au- 
gust 18, 1875, said libellant performed said contract, and that the 
reasonable value of the materials and Jabor furnished by libellant 
in so doing is $1,498 in lawful money of the United States, and 
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that no part of said sum, except $13.84, in old iron, has been paid 
libellants. 

The claimant excepts to the libel, that the contract described 
thereinis not a maritime one, and that this coourt has no juris- 
diction to enforce the supposed lien incident thereto. 

It is admitted that according to the ruling of the supreme court 
in People’s Ferryboat v. Beers, 20 How. 393, and Roach v. Chap- 
man, 22 How. 129, a contract to build or construct a ship is not‘'a 
maritime one, and therefore not within the admiralty jurisdic- 
tion of the United States. This rule is foundedupon the assump- 
tion that such a contract is one ‘‘ made on land to be performed 
on land.”” On the other hand it is admitted that, by the general 
maritime law of the civilized world, a contract to build a ship is a 
maritime contract, because it has relation to a ship as the agent or 
vehicle of commerce upon a navigable water. Ben. Ad., 23213, 264. 

Under the law of the cases above cited, it is not always easy to 
determine what is a maritime contract. In the case in 20 How- 
ard the contract was for ‘‘ work done and materials employed in 
constructing the 4u// of anew steam ferryboat,” while the case in 
22 Howard was for furnishing ‘‘ boilers and enyines”’ to be placed 
in a steamboat at the time and place of the construction of the 
hull. 

It is well established that a contract to furnish work and ma- 
terials to be employed in making repairs on a vessel is a maritime 
contract. The St, Lawrence, 1 Black, 522; Peroux v. Howard, 7 
Pet. 324. Andin such cases, even if the vessel isa domestic one, 
if the local law gives the material man a lien, it may be enforced 
in the admiralty. The General Smith, 4 Wheat. 438; The Lotta- 
wana, 21 Wall. 579. 

Now, repairs include all alterations and additions made to a ves- 
sel, short of destroying her identity. ‘‘A ship is always the same 
ship, although the original materials of which it was composed thay, 
by successive repairs and alterations, have been in the course of 
time entirely changed.”” Ben. Ad., 2 223. 

Suppose the Eliza Ladd to have been built and used as a barge, 
and that afterwards her owner had concluded to use her as steam 
ferry or tug boat, and for this purpose should make a contract with 
A. B to put the necessary boilers and machinery into her, such an 
agreement would doubtless be a mari'ime contract. And yet a 
contract to build a steam ferry or tug boat outright would not be, 
under the decisions cited, a maritime contract. 

My own impression is that any contract made to equip, fit or fur- 
nish a vessel after she is Jaunched and afloat, is a maritime con 
tract. It is not in the language of 20 Howard, sufra, ‘‘ a contract 
made on land to be performed on land,” but one made with refer- 
ence to a ship already in existence and floating upon the element 
for which she was originally designed Such a contract is to be 
performed on water as much as an ordinary contract of affreight- 
ment or repairs. 

When the contract to build includes the fitting, furnishing and 
equipping also, it may be said that as it is entirely and not divisi 
ble, and the principal feature of it—the building and launching the 
hull—being non-maritime, it gives character to the whole of it. 

When the contract set up in the libel was made, the Eliza Ladd 
had been launched eight months, and for aught that appears was in 
the same candition she is now, as to her capacity for changing place 
or carrying freight and passengers, less the machinery necessary 
to propel her by steam. She was then, it appears to me, a ship, 
within the definition in Benedict's Ad., 3 215—‘‘ a locomotive ma- 
chine adapted to transportation over rivers, seas and oceans.” 

She was certainly a machine—an artificial contrivance, and one 
capable of locomotion or change of place, as is shown by the two 
short voyages she made before the performance of this contract; 
nor does it make any difference whether she was “ propelled by the 
wind, the tide or paddles by, steam, by animals or by the human arm, 
or towed by another vessel " (Ben. Ad. 2217), so that she floated in 
and moved through the water. Being 118 tons burden she was 





also adapted to the transportation of freight and passengers so far 
as she hid capacity for locomotion. 

Separate pieces of timber or iron or both being put together in 
a certain form, so as to float upon the water and transport or bear 
up freight or passengers, may become a ship. At what point of 
time is this change accomplished? I am inclined to think that 
the correct answer to this question is suggested in the brief for the 
libellant, and that it is ‘‘ atthe moment when she leaves the ways 
aud her keel strikes the element for which she was originally de- 
signed.”” That is the moment of her birth as a ship, and the oc- 
casion when a name is usually bestowed on her. Thereafter all 
contracts io equip, furnish or repair this machine, have direct ref- 
erence to a vessel z# esse with capicity for locomotion and trans- 
portation on navigable waters, and are therefore maritime. 

Although a contract to builda ship is in fact a maritime one, un- 
der the rule laid down in 20 and 22 Howard, sufra, it is to be other- 
wise regarded in this court. The difficulty is to determine what is 
included in building a ship—the contract for which, says the court, 
is not maritime, because it is ‘‘m:de on land to be performed on 
land.”’ But even under that rule it seems safe to say, that a con- 
tract made after a vessel is launched and afloat, to furnish her with 
a particular means of propulsion as sails or steam paddles, or to 
change the mode of her propulsion, is a maritime contract. Cer- 
tainly it isnot a contract to be performed on land; neither is it a 
contract fo duz/d, any more than any contract for repairs. 

Although this is a domestic vessel, and this work and materials 
were furnished in her home port, yet the libellant has a lien for 
the amount of his claim under 2 17, p. 656, of the Oregon Code, 
andthe contract being a maritime one, the lien may been forced in 
the admiralty, The exception is overruled. 








Book Notice. 


THE AMERICAN REPORTS. VOL. 15. Notes and References. By ISAAC 

GRaNT THOMPSON, Albany: John D. Parsons, Jr. 1875. 

This volume contains all the cases of general and permanent value in the 
later volumes of the reports of the Supreme Courts of Kentucky. Georgia, Del- 
aware, Indiana, Kansas, Massachusetts, Michigan, New York, Ohio and 
Pennsylvania, The selections are made with great, good judgment, and the 
skillful care of the editor is everywhere apparent throughout the volume, A 
considerable number of the cases are annotated, and references are made to 
other cases in the same series—features which greatly enhance the value of 
these well known reports. We have seen no reason to change the high esti- 
mate which we have heretofore expressed concerning this excellent series of 


reports, j. F. D. 








Correspondence. 


LIBERMANIA. 
FLORIDA, Dec. 7th, 1875. 


EDITORS CENTRAL LAW JOURNAL: I was amused at the wit and philos- 
ophy of the letter of the Hon. E. Wakely to his Dear Ambrose, which 
appeared in No. 48 of the CENTRAL LAW JOURNAL. The letter is above 
criticism in its line, and I only object to the writer's failing to take a degal 
view of the matter, which is this : 

It is known to every person owning either a large library, or a small col- 
lection of books, that, in every community, there is a very large class of peo- 
ple unfortunately subject to the mora/ disease of book borrowing, and which 
unavoidably runs into d00k keeping, which Maudsley would style /isermania, 
This disease was once, like homicide, moral mania. kleptominia, dipsomania, 
and pyromania, considered a crime, and there were laws in most civilized 
states punishing such crime. 

But the enlightened spirit of the age, under the influence of the learned 
and pious Dr. Maudsley of the chair of medical jurisprudence, London, has 
at last yielded to the truth, and homicide, house-breaking, house-burning and 
crimes generally, among which may be classed /isermania, are now ascertained 
to be diseases; and we must excuse our friends, especially of the legal pro- 
fession, for utilizing our books, We recommend to book-lenders Maudsley's 
great work on “ Responsibility in Mental Disease,"’ and feel confident that 
they will arise from its perusal with a pitying heart for all who borrow books, 
and are disabled by the disease of /ibermania from returning them * 

. J. RAY, M. D. 


*Maudel -R 


ibility in Mental Diseases. New York : D. Appleton & Co. 
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THAT CASE OF BAMFORD V. BURRELL. 


In answer to our enquiry in our issue of November 28, in regard to the case of 
Bamford v Burrell, 1 Bos. & P. 1, which, as we stated is wholly omitted from 
the edition of those reports published by Oliver D. Cooke Hartford, 1820, we 
have received several courteous and obliging letters, from which we select the 
following, as giving the fullest account of the case. Our conclusion is 
that Cooke's edition of those reports is not trustworthy, and we advise the 
directors of the Saint Louis Bar Library to exchange it, and substitute some 
other edition in its stead,— unless they can show that the shield is black, which 
we solemnly swear to be red, 

MEMPHIS, TENN., Dec., 1st, 1875. 

EpIToRS CENTRAL LAW JOURNAL:—In *note to your leader of the 26th 
ult., you refer to Bimford v. Burrell, 2 Bosanquet & Puller, 1, and say 
“ This case is quoted." The case is properly cited, as to book of reports, 
and case and page. [In the case, the judgment was (in short) that, ‘A debt 
accrued subsequent to an act of bankruptcy and previous to the issuing of the 
commission, is not b1rred by the certificate ;"’ and Buller, J. in his opinion, p. 7 
(Engl. Ed. 1826), says, citing act of 3 Geo. I. c. 12 and5 Go. I.c. 24, “ that 
bankrupts conforming, etc., shall be discharged from all debts due or owing 
to them at the time they decame bunkrupt, and may plead that the cause of 
action did accrue before they tecome bankrupt.” *' In pursuance of these statutes 
the words of the plea have always been that on such day the defendant be- 
came bankrupt ; under such plea, it has been the constant practice and usage 
to prove that the day on which the act of bankruptcy has been committed, 
was subseyuent to the contracting of the debt. We_ think the words of the 
Statute are so explicit that they admit of no doubt, the usage and practice which 
have prevailed must decide. The practice of the court of chancery to expunge 
debts which have become due since the bankruptcy, is likewise founded on 
the same construction of the statute, and that affords a very long list of au- 
thorities, entitled to the greatest weight and consideration, because the whole 
business of bankruptcy is the almost daily subject of decision in that court. 
I think it was admitted that a debt which was not contracted till after the 
act of bankruptcy, would not bea good foundation fora commission, and é/ é/ 
will not sustain the commission, the proposition that it may be proved under 
the commission at all, becomes extremely difficult; * * * for thecreditor 
must in every case swear that the bankrupt was indebted Jdefore and at the 
time of suing out the commission." Do I give you enough of the case ? 

Yours truly, CuHas. W. ADAMS. 








Legal News and Notes. 


—THE deaths are announced of Dr. Blumer, President of the Swiss Fed- 
eral Court of Justice, and of Dr. Pfyffer, ex-president of that court. 

—SEVERAL queries and several interesting letters, and other contributions, 
unavoidably crowded out of this week's issue, will appear next week. 

—THE Governor of Missouri has appointed Hon. T. T. Gintt, Hon. E. A. 


Lewis, and Robert A. Bakewell, Esq., Judges of the Saint Louis Court of Ap- | 


peals. 

—THE new “ High Court of Justice,” the English court which has su- 
perseded all the ancient courts, is now in session, and the English law jour- 
nals are full of decisions on points of practice under the new judicature act. —— 
Mr Giffard, Q. C., has been offered and has accepted the office of Solicitor- 
General, in succession of Sir John Holker, who. becomes Attorney General. 
—~THE*Law Times says: “ The effect of the Judicature Acts upon legal 
business is hardly such as was contemplated. The ol business is being rap- 
idly disposed of— more rapidly indeed, than suitors seem to like. New busi- 
ness is growing very slowly—slowly and painfully—for practitioners and judges 
are feeling their way, and suitors are by no means anxious to be the subjects 
of experiment. In the country nothing is being done; the district registry 
clauses of the act are almost a dead ietter. As to the expenses attendant 
upon the new system, it is found that the number of applications to the judge 
or the court which are necessary, will be much larger than heretofore, and 
there is every prospect that barristers and special pleaders will not be content 
with the old fees for pleading. Statements of claim and defence are very 
much more difficult to draw than the old declarations and pleas, and entail a 
much larger expenditure of time and trouble. The advantages of the new 
system are, however, gradually appearing, as will be seen by our reports of 
proceedings at Judges’ Chambers. With these we shal! deal more at length by 
and by.” 

\ —SHOULD JUDGES DINE WITH COUNSEL OR LIFIGANTS?— The New 
York Herald, in an editorial headed “ A Word to the Judges of the Supreme 
Court of the United States,”” thus takes that learned body to task: ‘An un- 
pleasant report comes to us from Washington, which we mention with some 


hesitation. It is that shortly after the argument before the supreme court on | 


the Union Pacific interest case was completed, and before the decision was 


counsel of the railroad, and that later, but still before the decision was given, 
several members of the court dined with Mr. Sam Ward. Of course we do 
not fora moment pretend to think that the supreme court was influenced in 
its views on this important case by these dinners. But we take the liberty of 
telling the judges that such dining as we speak of was, under the circumstances, 
improper. It gives rise to unpleasant remarks about the members of a tribuna 
which Americans have been accustomed to venerate and look upon with pride. 

* ® # JItis certainly an impropriety that members of the supreme bench 
should dine with the counsel or agents in an important case pending their de- 
cision ; and. when we consider in this case the immense interests involved; the 
eagerness of speculators to getin advance at the mind of the court and the 
effect of a dinner to unloose the tongues of even the most prudent men we 
do not wonder that Washington gossips are just now retailing stories which 
would, if they should hear them, vex and mortify the judges, and which cer- 
tainly should warn them to be more decorous and reserved in future.”” It is 
just possible that the editor of the Herald is a little too fastidious’ In Eng- 
land, where the judges are like Czesar’s wife, above suspicion, every barrister 
of any respecta ility attending a session of the court at circuit, dines with the 
judge on some day of the term. And what is more, we are credibly imformed 
that it is the practice to talk over the business before the court at those din- 
ners. But in that country the judges are paid decent salaries, and are there- 
fore able to invite the bar to dine with them. In this country this is not so; 
and hence, if the judges and bar would dine together, it must generally 
be on invitation of the wealthier members of the bar. The fact that a man is 
a judge ought not to deprive him of :he pleasures of social intercourse. The way 
to make our judges honor themselves is to pay them well, honor them, invite 
them out, dine them, keep them in good society, and especially keep them in 
public as much as possible. The policy which would starve a judge and at 
the same time cage him like a criminal, would soon turn him from an honest 
man into a rogue. 


—THE RETIREMENT OF HON. JOSEPH HOLT from the position of Judge Ad- 
vocate General makes it proper that some allusion should be made to his 
past history and eminent services. He is a Kentuckian by birth, and was 
for some years attorney for the commonwealth of that state. In 1835, Presi- 
dent Jackson appointed him a visitor to West Point, and he was also an ac- 
tive and prominent delegatein many of the national conventions. He was 
well-known both in Kentucky and Mississippi as not only one of the ablest 
lawyers, but one of the most brilliant and attractive orators of that day in 
those states. He came to Washington n 1857, and President Buchanan ap- 
pointed him Commissioner of Patents, and in 1859 he went into Mr. Bu- 
chanan's Cabinet as Postmaster-General. In 1860 he was appointed Secretary 
of War ad interim, and afterwards confirmed. In 1862, President Lincoln 
appointed him Judge Advocate-General, and placed him at the head of the 
Bureau of Military Justice. In November, 1864, Mr. Lincoln tendered him 
the appointment of Attorney-General of the United States, which he declined. 
Mr. Holt is one of the great lawyers of a past generation. Nearly forty years 
ago he occupied an eminent position at the bar of Mississippi, a bar of excep- 
tional brilliancy, and in forsenic ability rivalled even the celebrated S.S. Pren- 
tiss. Hon. Henry S. Foote, in his papers on the “Bench and Bar of the South 
and Southwest,” published in the Southern Law Review, thus speaks of him: 
‘* By an extraordinary display of professional diligence, as well as by giving 
constant evidence of ability, he succeded in the short space of four or five 
years in accumulating an estate larger than is seen to reward the labors of 
most lawyers in a life-time. In the argument of causes of the greatest dignity 
and importance, he was never known to put on a dogmatical or assuming 
manner, never seemed to forget the proprieties of his position, or indulged, to 
the least extent, in unseemly affectation or triviality. He always, when en- 
gaged in the duties of his vocation, had an air of serenity and mildness (not 
as common at the bar as it should be), and his then pale and somewhat sallow 
face was a iittle shaded by what seemed to be an expression of sadness; the 
tones of his voice. when he was not under the influence of some very strong 
and sudden emotion. were inexpressibly soft and touching, and, as he ad- 
vanced from point to point of his never flagging discourse to court or jury, he 
became so marvellously fascinating to his enraptured audience that few who 
heard the opening sentences of his exordium, were able to tear themselves 
away from the scene until the closing words of his ever animated and fervid 
peroration had been pronounced. He indulged less than any speaker I have 
known in studied gesture or attempts at stage effect, and scarcely ever was 
known to withdraw his thoughtful and earnest gaze from the countenances of 
those whom he was addressing for a single instant ; and strange to say, no one 
ever saw him, on any occasion, cast a glance of enguiry towards the surround- 
ing audience, as if in quest of the wished-for signs of approval—now, alas, so 
customary. It was most evident that Mr. Holt was, even then, a well read 
| lawyer, and the style in which he expressed himself, either to judge or jury, 





rendered, the whole court, including also its clerk, dined with the principa + PT ¢vident marks of the highest literary culture,” 
’ J 
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